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The effort to establish a monopoly there has been disclosed-
by sworn testimony in a number of proceedings, both seeking
to establish a monopoly by the acquirement of title to land,
and where that fails by the acquirement of exclusive privileges
to control the only harbor which furnishes access to these
natural resources, the use of which at a reasonable price is
absolutely essential not only to the people of Washington, but
in a lesser degree, perhaps, to the people of the entire country.

Mr. NELSON. Mr. President——

The PRESIDING OFFICER. Does the Senator from Michi-
gan yield to the Senator from Minnesota?

Mr. SMITH of Michigan. For what purpose?

Mr. NELSON. I should like to be heard for a moment on
the bill which has just been introduced.

The PRESIDING OFFICER. The Senator from Washington
was proceeding by unanimous consent on the reference of the
bill; so that it is not before the Senate in any sense.

Mr, POINDEXTER. I hope there will be no objection to
lhearing the Senator from Minnesota.

Mr. NELSON. I do not ask for any hearing. It is simply
relating to the question of the reference of the bill to a commit-
tee. I do not want to say anything on the bill

Mr. POINDEXTER. I am firmly of the impression

Mr. NELSON. What I desire to say was simply this: The
bill appears to relate mainly to public lands in Alaska, and it
seems to me it ought to go either to the Committee on Publie
Lands or to the Committee on Territories, and that it does not
belong to the Committee on Interstate Commerce. It relates to
harbor lands and coal lands; in other words, the public lands of
Alaska, and therefore it ought to go either to the Committee on
Public Lands or to the Committee on Territories; certainly not
to the Committee on Interstate Commerce.

Mr, POINDEXTER. Mr, President——

The VICE PRESIDENT. Does the Senator from Michigan
further yield to the Senator from Washington?

Mr. SMITH of Michigan. I yield.

Mr. POINDEXTER. I only——

Mr. NELSON. I ask that it be referred to the Committee on
Public Lands.

The VICE PRESIDENT. Is there objection?

Mr. POINDEXTER. I object for the reason and make the
point of order that it has already been referred to the Com-
mittee on Interstate Commerce.

Mr. NELSON. I tried to be heard when that reference———-

The VICE PRESIDENT. The Chair thinks it is'not too late
for a Senator to make a motion for reference if he desires.

Myr. POINDEXTER. Certainly; I do not object to a motion.

The VICE PRESIDENT. No.

Mr, POINDEXTER. I do not object to the Senator from
Minnesota making a motion to that effect. But I desire to say
in this connection that while perhaps it would be proper in
the case of this bill, as it is in a great many other bills, to refer
it to either one of a number of committees, the principal object
of this bill, the principal subject with which it deals, is trans-
portation in Alaska.

1t provides for the construction of a railroad and the opera-
tion of a railroad, the establishment of a line of vessels, and
the operation of a line of vessels, and for the conferring of
jurigdiction upon the Interstate Commerce Commission over
the railroads of Alaska. It also is true, as said by the Senator
from Minnesota, that it provides for reserving from sale cer-
tain public lands of Alaska. The principal question it deals
with is transportation, which properly, unguestionably, is pe-
culiarly within the province of the Committee on Interstate
Commerce.

The VICE PRESIDENT. It seems to the Chair, from a
casual reading of the bill, a hurried glance over the bill, that
it properly belongs to the Committee on Territories.

Mr. SMOOT. Mr. President——

The VICE PRESIDENT. Does the Senator from Michigan
further yield?

Mr. SMITH of Michigan. Yes.

Mr. SMOOT, I wish to say that a similar bill has been be-
fore the Committee on Public Lands, perhaps not the same in
wording, and all bills affecting public lands in Territories have
always been referred to the Committee on Public Lands. It
seems to me this bill ought to go to the Committee on Public
Lands.

The VICE PRESIDENT. Objection
reference.

Mr., NELSON. I made a motion that it be referred to the
Committee on Public Lands.

The VICE PRESIDENT. The Senator from Minnesota
go\'gs that the bill be referred to the Committee on Public

ands.

has been made to such

Mr. POINDEXTER. I desire to say in that connection that
I have no objection to the suggestion of the Chair, which 1
think is éminently pertinent, that the bill should be referred to
the Committee on Territories. I think that that committee
obviously is constituted for dealing with such purposes as thig
bill provides for.

I do object to its being referred to the Committee on Public
Lands, because the public-lands feature of the Dbill is merely
incidental to the purpose of the bill.

The VICE PRESIDENT., The question is on agreeing to the
motion of the Senator from Minnesota that the bill be referred -
to the Committee on Public Lands. [Putting the question.]
By the sound the “ayes” appear to have it.

Mr. POINDEXTER. I ask for the yeas and nays.

The yeas and nays were not ordered.

Mr, POINDEXTER. I ask for a division

The VICE PRESIDENT. There is no such thing as a di-
vision after the yeas and nays are refused. The Senator asked
for the yeas and nays, which were refused. The ayes have
it, and the bill is referred to the Committee on Public Lands.

NEW MEXICO AND ARIZONA,

Mr., SMITH of Michigan. I move that the Senate proceed to
the consideration of the joint resolution (8. J. Res. 57) to
enable the people of New Mexico to form a constitution and
State government and be admitted into the Union on an equal
footing with the original States; and to enable the people of
Arizona to form a constitution and a State government and be
admitted into the Union on an equal footing with the original
States.

Mr. BAILEY. Is this matter before the Senate for consid-
eration? '

The VICE PRESIDENT. The motion is that the Senate now
proceed to its consideration.

Mr. BAILEY. Is it a request for unanimous consent?

The VICE PRESIDENT. It is a motion. Morning business
is closed, and the motion is in order.

Mr. BAILEY. That motion is not debatable, I believe.

The VICE PRESIDENT. Noj; it is not, nor amendable. The
question is on agreeing to the motion of the Senator from
Michigan that the Senate proceed to the consideration of the
joint resolution.-

Mr. BAILEY. I desire to ask when theé joint resolution was
reported to the Senate.

The VICE PRESIDENT. - It was reported yesterday.

Mr. BAILEY. Is the joint resolution on the calendar?

Mr., SMITH of Michigan. The joint resolution was reported
yesterday from the Committee on Territories and is on the
calendar.

T will say to the Senator from Texas that it is identical in
form with the joint resolution presented by the House commit-
tee to-day.

Mr. BAILEY. That does not help it.

Mr. SMITH of Michigan. That was for the information of
the Senator. )

Mr. BAILEY. If both Houses have made a mistake, it does
not relieve either House——

Mr. SMITH of Michigan. I object to debate on the motion.

The VIOE PRESIDENT. The Senator from Michigan him-
self is indumlging in it.

My. SMITH of Michigan. I object.

Mr. BAILEY. I am rising to a parliamentary inquiry.

The VICH PRESIDENT. The Chair so assumed, although
the Senator has not so stated.

Mr. BAILEY. I had not reached that point. The fact was
I was trying to examine the calendar, and I was going to raise
the question whether or not it is in order to make the motion
to proceed with this joint resolution until we reach it on the
calendar. ’

The VICHE PRESIDENT. It is in order. The joint resolu-
tion was reported on a previous day and is on the calendar,
and the motion is in order.

Mr. BAILEY. Then I submit the question of order, that it
is not in order to pass over matters on the calendar and give
precedence by a motion of this kind to matters at the foot of
the calendar.

"The VICE PRESIDENT. The Chair overrules the point of
order.

Mr. BAILEY. I appeal from the decision of the Chair.

The VICE PRESIDENT. The Senator from Texas appeals
from the decision of the Chair. The question is, Shall the
decision of the Chair stand as the judgment of the Senate?
[Putting the question.] The “ayes’” appear to have it. The
“ayes” have it.

Mr. BAILEY. I make the point of no guormm.

The VICE PRESIDENT. The Senator frem Texas raises the
point of no quorum, The Secretary will call the roil.
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The Secretary called the roll, and the following Senators an-
swered to their names:

Bacon Foster Martine, N, J. Shively
Borah Gamble Myers Smith, Mich,
Brandegee Guggenheim Nelson Smith, 8. C,
Bristow Heyburn Nixon Smoot
Burnham Hitcheoek Oliver Swanson
Burton Johnson, Me, Overman Taylor
Chamberlain Johnston, Ala, Owen Thornton

app Jones Page Townsend
Clarke, Ark, Kenyon Paynter Warren
Crawford ea Percy Watson
Cullom Lippitt Perkinsg Wetmore -
Cumming Lorimer Poindexter Williams
Curtis McLean Pomerene Works
Dillingham Martin, Va. Root

Mr, CLAPP. T desire to state for the day that the Senator
g'lom llthorth Dakota [Mr. GRONNA] is unavoidably detained from

e city.

Mr. DILLINGHAM. I want to announce that the Senator
from Massachusetts [Mr. CRANE] is not only detained for the
day on account of illness, but has been for several days past.

Mr., SMOOT. I desire to announce for the day that my col-
league [Mr. SUTHERLAND] is out of the city and is paired with
the senior Senator from Maryland [Mr. RaAYNEr].

Mr. NELSON. I desire to say that the senior Senator from
North Dakota [Mr. McCuMBer] is detained from the Chamber
by illness, and that he has a general pair with the senior Sena-
tor from Mississippi [Mr. Percy].

The VICE PRESIDENT. Fifty-five Senators have answered
to their names. A quorum of the Senate is present.

The question is on agreeing to the motion of the Senator from
Michigan that the Senate proceed to the consideration of the
joint resolution indicated by him.

The motion was agreed to; and the Senate, as in Committee
of the Whole, proceeded to consider the joint resolution,

b Mr. SMITH of Michigan. I think the joint resolution should
e read.

Mr. BAILEY. I should like to ask the Senator from Michi-
gan what has become of the President’s veto message?

Mr. SMITH of Michigan. The Senator will have to ask his
own colleagues in the House, I do not know anything about it
officially.

Mr. BAILEY. I thought the Senator had been in consulta-
tion——

Mr, SMITH of Michigan. The statehood resolution origi-
nated in the House and the veto message went there first under
the rule, . .

Mr. BAILEY. I perfectly understand.

Mr. SMITH of Michigan. I understand it is in the hands of
the Committee on the Territories of the House of Representa-
tives. L

Mr. BAILEY. I perfectly understand that; but the Senator
was so swift to say that the joint resolution is identical with
the House, resolution I suspected he had been in consultation
with them:”

Mr, SMITH of Michigan. I was not only quick to say it, but
glad to say it. I think it rather significant

Mr. BAILEY. I am rather delighted myself to see the Senator
from Michigan accepting the judgment of a Democratic House
of Representatives. .

Mr., SMITH of Michigan, Yes; Mr, President——

Mr. BAILEY. I think it denotes a degree of progress I had
not hoped for in his case.

Mr., SMITH of Michigan. I am not at all surprised to see
the Senator from Texas rejecting the advice of the House of
Representatives.

Mr. BAILEY. I not only reject it, but I intend before the
debate is over to expose the lack of wisdom in it; and in doing
that I regret to say I will be impelled to include the Senator
from Michigan in the list of unwise statesmen.

Mr., SMITH of Michigan. I shall be very happy to be em-
braced in that very numerous company of men whom the Sena-
tor from Texas frequently disagrees with,

Mr. BAILEY. Yes; I have differed with nearly everybody,
and everybody has been wrong when I differed with them, too.

My, SMITH of Michigan. It may turn that way now.

Mr. BAILEY. They frequently tell me they were wrong
when they did differ with me,

The VICE PRESIDENT. The Senator from Michigan has
the ficor. ’

My, SMITH of Michigan. I think the joint resolution ought
to be read for the information of the Senate.

The VICE PRESIDENT. The joint resolution will be read.

The Sceretary read the joint resolution.

Mr. SMITH of Michigan. I desire fo amend the joint resoclu-
tion. I send the following committee amendment to the desk
to be inserted after the word “of,” in line 5, page 1.

The SEcBETARY. On page 1, line 5, after the word “of,”
insert:

An act entitled “An act to enable the people of New Mexico to form
a constitution and State government and e admitted into the Union
on an equal footing with the original States; and to enable the people
of Arizona to form a constitution and Stafe government and be ad-
mitted into the Union on an equal footing with the original States,
commonly called.”

Mr. SMITH of Michigan. Mr. President, T simply desire 1o
say that it was intended that that amendment should go in
after the word “ of,” and in printing the joint resolution it got
transposed with the title.

The VICE PRESIDENT. The question is on agreeing to the
amendment.

The amendment was agreed to.

Mr. SMITH of Michigan. In section 4, page 7, line 5, I move
to strike out the letter “s,” so0 as to read “ballot” instead of
“ ballots.”

The VICE PRESIDENT. Without objection, the amendment
is agreed to. Are there other amendments?

Mr. SMITH of Michigan, There are no other amendments,

Mr., BORAH., Mr, President :

Mr. CHAMBERLAIN, There was one other amendinent,

The VICE PRESIDENT. The Senator from Oregon calls
the attention of the Senator from Michigan to the fact that
there is another committee amendment.

Mr. SMITH of Michigan. What is the amendment?

Mr., CHAMBERLAIN, In printing the title is not as it
ought to appear.

Mr. SMITH of Michigan. The title will be amended after
the bill is passed. I will keep in mind the suggestion of the
Senator from Oregon.

Mr. BORAH. I wish to ask a question of the Senator in
charge of the joint resolution. I understand the joint resolu-
tion now before the Senate, so far as the question of Arizona
is concerned, attempts to work a change of article 8, section 1,
of their constitution with reference to the recall of the judiciary?

Mr. SMITH of Michigan. It does.

Mr. BORAH., The change which it is sought to effect is
accomplished by requiring them to change their constitution
before thiey can become a State?

Mr. SMITH of Michigan. That is the intention of this pro-
vision, and in the present parliamentary situation it seems
necessary.

Mr. BORAH. The effect of the joint resolution, then, as
distinguished from the joint resolution which was passed the
other day, is that they shall at least eliminate the recall during
the time they are coming into the Union.

Mr. SMITH of Michigan. That they shall eliminate the
recall, so far as it applies to the judiciary, before the proclama-
tion of the President can be made. That has been done by
changing the House joint resolution, at the top of page 10, by
adding, in line 1, after the words “ vote upon,” the words “ and
ratify and adopt,” before the words “the following proposed
amendment,” and by another amendment further on, near the
end of the bill, to which I will call the attention of Senators.

Mr. BORAH. The joint resolution which we pasged the other
day provided that the electors of Arizona should vote again upon
the question of the recall as a separate proposition Now, the
cnly difference between that joint resolution and this joint reso-
lution is that by the latter you require them to positively take it
out of their constitution during the time that they are being
admitted into the Union, ’

Mr. SMITH of Michigan. We require them ‘to take it out of
the constitution.

Myr. BORAH., But there is no way to prevent them from put-
ting it in immediately after they are admitted into the Union,

My, SMITH of Michigan. I will be peifectly frank with the
Senator. We are quite in accord as to the right of the new
State to amend and change its constitution in such manner as
the people may desire after they become a State, just as the
right exists in all other States.

My, BORAHE. Does the Senator think that there is any con-
siderable progress made toward seftling finally the question of
the recall of the judiciary by eliminating it from the constitu-
tion of Arizona for the period of six months?

Mr., SMITH of Michigan. I think it will prove very helpful
in getting the State into the Union, which I very much desire.
Beyond that we are powerless to enjein the new State, and have
made no attempt to do so.

Mr. BORAH. I was trying to work out in my own mind what
we were accomplishing by this change. It has alway§ seemed to
me that if we wanted to make permanent progress with refer-
ence to eliminating the recall it would have to be finally sub-
mitted in argument and in reason to the voters of that State
and that we gain nothing by throwing into the balance the great
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desire to be admitted into the Union, because undoubtedly the
effect of this will be that they will eliminate it and come into
the TUnicn, and when they are rid of the supervisory power of
the Congress will reinsert it when they desire to do so; and
they will do so under the resentment of having been compelled
to come into the Union in this way.

Mr Pregident, I am just as much opposed to the recall as
the committee or as anyone else, but I have thought, and I
still think, that the only way to make permanent progress in this
matter is to submit it in fairness and in candor to the people
of the State of Arizona as a sepairate propesition. If a majority
of them are not in favor of this proposition that will settle it
and settle it permanently. The effect of settling it in that way
would be much more to the advantage of those who are opposed
to it than to settle it temporarily by throwing into the bhalanee
the price of statehood.

While I suppose that the committes, in view of the situation,
has worked out the proposition the best way possible, I want
to go on record as saying that in my judgment this ought to
have been submitted as it was proposed to be submitted. It is
wy opinion that if the people of Arizona had been given an
opportunity to vote upon it singly and alone they would have
rejected the proposition, but if they would not have done so,
then the work we are doing now is wholly in vain, because we
will not be able to control them after they come into the Union.
It may satisfy some personal pride about the matter, but I do
not believe that it will in the end serve any geood purpose in
finally settling the question of the recall of the judiciary.

Mr. BAILEY. Mr. President, if it is competent for a State to
provide for the recall of judges, then it is not now and it never
was the province of the Congress of the United States to deny it
admission into the Union because it has included such a provision
in its constitution. Of course, we have the power for any
reason, good or bad, or for no reason at all, te turn these Ter-
ritories from our doors; but, sir, it is a gross abuse of our
power to do so if they have sufficient population and have ten-
dered us a constitution republican in form and not repugnant
to the Constitution of the United States.

But, Mr. President, this resolution is not only objectionable
in so far as it secks to compel Arizona to reject the recall
which her pecple have adopted. It is also objectionable because
it attempts to coerce New Mexico into changing her constitution
with respect to the amendment clause of it. New MMexico
adopted a constitution which renders an amendment of it well
nigh impossible. The pending resolution—and I would not eriti-
cize the committee harshly, since my amiable friend, the Sen-
ator from Michigan [Mr Swmirm], is the chairman of it and
responsible for this measure—completely reverses the process of
New Mexico, and prescribes a form which makes the constitu-
tion cf that State almost as easily amendable as a statute.
In other words, the people of New Mexico, when speaking for
themseives, made it extremely difficult to amend their organic
law, while the Congress of the TUnited States, speaking for
the people of New Mexico, have solemnly provided that a
mere majority of the legislature can submit an amendment,
and a mere majority of the people may adopt it. Neither
extreme is a wise one. A constitution cught not to be like
“the law of the Medes and Persians, which altereth not,”
nor should it be like a statute, subject to the will of a bare
majority. Between these two extremes lies the path of safety.
If the committee were not satisfied with the provision of New
Mexico on this subject they ought not to have fallen into the
other extreme, but they ought to have provided that an amend-
ment to the constitution of that new State could only be sub-
mitted by a vote of two-thirds of the legislature.

Mr., SMITH of Michigan, Mr, President——

The VICE PRESIDENT. Does the Senator from Texas yield
to the Senator from Michigan?

Mr. BAILEY., I do.

Mr. SMITH of Michigan. If my friend from Texas will per-
mit me, I desire to call hig attention to article 19 of the con-
stitution of Wew Mexico, which provides—

SzcrroN 1. Any amendment or amendments to this constitution may
Dbe proposed in either house of the legislature at any regular session
therecf, and if two-thirds of all members elected to each of the two
houses, voting separately, shall vote in favor thereof, such proposed

amendment or amendments shall be entered on their respective journals
with the yeas and nays thereon; or any amendment or amendments to
this comnstitution may Dbe proposed at the first regular session of the
legislature held after the expiration of two years from the time this
constitution goes into effect, or at the regular session of the legisia-
ture convening each eighth year thereafter, and if a majority of all the
members elected to each of the two houses voting separately at said
sessions shall vote in favor thereof: -

The amendment shall be submitted. I have simply read this
for the purpose of calling the attention of my friend from Texas
to the fact that we have only anticipated that which may be
done two years affer they are admitted into the Union, namely,

o

that a majority of the legisls ia OTI0Se . .
ey & de;ile‘s egislature may propose amendments if

Mr, BAILEY. Why did you change it, then?

Mr. SMITH of Michigan. We changed it to meet an emer.
gency,

Mr. BAILEY. Why did you not let the peopl J
3lexico meet their own emergency ? beoble of New

Mr, SMITH of Michigan. I have no hesitation in saying
that we changed it to meet an enmlergency, and the change iz
my opinion, is not such as will be disappointing. It is ’not
radical, and makes the first clause in the constitution with
reference to amendment harmonize entirely with what they
themselves have declared they shall have g right to do after
two years.

Mr. BAILEY. The Senator frem Michigan dees not seem to
thoroughly apprehend the provision which he hasg read., It
does not provide that a majority may submit an amendment
every two years, but it expressly confines the power of the
mere majority to the first regular session held after the expira-
tion of the first two years under the constitution, ang there-
after to a regular session each eighth year. Not only so, but an
amendment propesed by a majority of the legislature under that
restriction is made still further and even more difficult by,
special regulations as to the popular vote. This amendment
recommended by the committee, however, completely removes
the restrictions on the legislative power of proposing, and de-
stroys the limitations on the popular vote by which the people

‘of New Mexico may adopt an amendment.,

The Senator from Michigan will permit me, with all due
respect, to say that, while we are acting here under a consti-
tution which requires two-thirds of each House to propose an
amendment and three-fourths of all the States to ratify it be-
fore it can become a part of our Constitution, it is a curious
course of political reasoning that leads us to adopt this easy
method of amending the organic law of a newly admitted State.

I am not, Mr. President, a disciple of that school of Ameri-
can thought which believes that it is the sum of all wisdom
to make legislation easy. I am willing for the deliberate and
well-matured judgment of the people to be written into the law
of the Iand; and I am willing for the well-matured and de-
liberate judgment of the people to be incorporated into the
organic law of this Republic or of any State; but I want to be
certain before we either amend the Constitution or enact a law
that we are executing the deliberate and matured judgment of
the people. I think no greater mistake can be made than the
modern tendency to substitute the law-making method for the
constitution-making method.

But, Mr. President, I fear that we are approaching a time
when the constitutions of our States and the Constitution of the
United States are to be superseded by the initiative and the ref-
erendum. If we have it, sir, in the States, we will ultimately
have it in the Nation. Let no man deceive himself into thinking
that a system of legislation can be applied to these States with-
out, in time, being applied to this Nation. When you do apply it
to the Nation, the wonderful system established by our fathers—
this Government, which in the first and greatest commentary
ever written upon it, was described as a wholly novel system of
government—must perish. Under the initiative the laws of the
United States will be made by a majority of the people, and
the equality of the States, as represented in this Chamber, will
become a relic of the ages which have passed and gone. When
the laws of Congress must be referred to the people, that ref-
erendum shall be decided according to the vote of all the
people, and the equality of the States in the Senate, which we
are wont to describe as the greatest legislative assembly in the
world, can not survive.

Mr, President, when I gay that I fear the ultimate establish-
ment of the initiative and referendum I must not be understood
as thinking that they will triumph by reason of the arguments
in their favor. The danger of their acceptance, sir, arises out
of the fact that the men who advocate them. are striving con-
stantly to promote their cause, while the men who are opposed
to them seem afraid to declare their opposition. This halting
fear has been manifest throughout this debate. Read this
REcorp, sir. There is not an advocate of the initiative and reﬁ-‘
erendum in this bedy who has not pronounced in favor of }t
during the course of this discussion, and I honop.them for t.hel_r
courage as much as I think they are mistaken im\their princi-
ples  On the other L . except myself alone, no\D\emOCl:at}@
opponent of the ini ind referendum has dared toassail it,
It will not do to say t an issue. It is as much an
issue as the recall of you have so«ght to evade it
because you are afiaid of You are skulking and hidingsfrom
it, but you may just ag well come out into the open and fac® it.-
These men intend te press it until you must meet it. If yQU
think it a wise and just system of legislation you ought to sa¥%
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so; and if it is not yeu ought to have the courage to oppose it.
Wl}l you vote for this joint resolution which denounces that pro-
vision of the New Mexico constitution with respect to its amend-
ment and which denounces the provision of the Arizona con-
stzt}mon with vespect to its recall of the judiciary, without
saying one word against the initiative and referendum?

Mr. President, there are, in my opinion, 20 Members of this
_Senate to-day who openly, courageously, and intelligently—if
intelligence can ever be properly employed in such a propa-
ganda-—advocate this doctrine, and the remainder of us sit
iere as silent as the grave., I can take that band of aggres-
slve, courageous, intelligent advocates of the initiative and ref-
erendum, and I can finally adopt it against an overwhelming
majority that fears to say a word in opposition to it. The
men who advocate a measure will always finally defeat the men
who temporize with it; and this is as it ought to be, because if
men will not stand up and oppose i, they must have a doubt, at
least, about whether it is wise or not, or else they must be arrant
cowards. The people will finally accept any proposition that
nobody opposes and many men advocate. That is exactly
what will happen in this case unless men can summon courage
enough to discuss the initiative and referendum. Let us dis-
cuss it, aud, if it is right, it will prevail; but unless we do dis-
cuss it, it will prevail, whether it is right or wrong.

This is the first time in the history of this Republic that the
initiative and referendum system of legislation has been pre-
gsented for the consideration of Congress, and shall this distinct
departure from the fundamental principles of a representative
government pass unchallenged? So far as I know, I am the
only man on this side of the Chamber who has declared hig
qpposition to them, and only two or three on the other side have
done so. That is another instance where the Senator from
Michigan [Mr. SmiTa] will find that I differ with many of my
associates.

The Senator from Michigan is opposed to the recall. He is
opposed to the initiative; he is opposed to the referendum; but
be leaves me to say so for him, He has not put that declara-
tion in the REecorp for himself.

My, SMITH of Michigan. Mr. President——

The VICE PRESIDENT. Does the Senator from Texas yield
to the Senator from Michigan?

Mr, BAILEY. I do.

Mr. SMITH of Michigan. Yes; and as usual—no: not as
usual, but as is frequently the case—the Senator from Texas
has put it in wrong.

Mr. BAILEY. I understand how impossible it would be for
an old-fashioned Democrat to speak with authority about the
opinions of a new-fashioned Republican, but in order that I may
have the benefit of it, because I might desire to submit some
observations on it, I should like for the Senator from Michigan
to inform me wbherein I am wrong.

Mr. SMITH of Michigan. Wrong in attempting to quote my
attitude on the initiative and referendum, and recall.

Mr. BAILEY. I know, but in what particular? Is the Sena-
tor in favor of the referendum and opposed to the initiative?
Or is he in favor of the initiative and referendum and opposed
to the recall? Or is he in favor of the initiative, referendum,
and recall of all officers except judges?

Mr. SMITH of Michigan. The Senator from Texas, seem-
ingly a little shy of airguments in his own cause, has drafted
me as a living example of what he desires to prove, and I will
enlighten him. The initiative and referendum, so far as it
concerns the people of the State in which I live and where I
exercise the right of suffrage, is a matter of their concern,
If the proposition were submitted to a vote, and I as a private
citizen or as a public man, voting in my private capacity as a
citizen, were called to vote upon the question of the adoption
of the initiative and referendum, I would distinguish between
what was radical and whnt was conservative, If a conservative
initiative and referendum were proposed I might consent to it;
it a radical one were proposed I might oppose it. From my
present peint of view I would oppose both.

Mr. BAILRY. That is the most explicit declaration, It re-
minds me of a story which I have heard of a Tennessee cam-
paign, when “Jimmie” Jones, as he was familiarly and affec-
tionately called, was a candidate against James K. Polk. Jones
was a remarkable man, without much education or information,
while Polk was a man with a good deal of education and still
more information. Polk knew something about every public
question and knew all about some of them, while Jones did not
know all about any public question and knew nothing about
some of them, but he was a wonderful man on the stump before
the people. One of the questions about which Polk knew every-
-thing and Jones knew nothing was the tariff, and Polk contin-
ually challenged Jones for a debate on it.

Finally Jones announced that if nothing would do Mr. Polk
except a discussion of the tariff question, he would state his
position and then let Mr. Polk discuss it; and he said that his
position was this: If the tariff was too high, he was in favor
of lowering it, and if it was too low, he was in favor of
“highering * it. [Laughter.] To my mind that is about as
definite as the pesition of the Senator from Michigan on the
initiative and referendum and recall as he has stated it for him-
self. If it is wrong, he is opposed to it, and if it is right, he is
in favor of it. [Laughter.]

Whenever I reach the point where I hesitate to stand up and
combat the initiative and referendum, I will be ready to embrace
it. If I can not successfully assail it, it must be because I am
either deficient in intellect or it is right in principle, and all of
us may as well make up our minds now to take one side or the
other of that question. ' It transcends in its importance even the
great economic question which we have debated for the past two
months, because it goes to the very foundation of this Republic,
If this can not be made a government of the people and for the
people and by the people except through the initiative and
referendum, then as surely as God lives and rules this uni-
verse the adoption of that system is certain fto come. On the
otber hand, if it be true, as I believe it is, that a representa-
time democracy, a democracy in which the representatives of
the people chosen by them, and responsible, as Jefferson said,.
to them at short intervals, is the best system of government,
then it is our duty to vindicate it before the world. Surely, sir,
whatever may be our view, with this question pressing itself
upon the public attention, we ought to stand out in the open and
avgue it, and let the people choose between us and our adversa-
ries.

There are to-day three organizations promoting the adop-
tron of the initiative and referendum. Two of those organiza-
tions have for their conspicuous leaders, Senators, one on the
one side and another on the other side of this Chamber. The
third organization has a man who is skilled, I understand, in
these matters of publicity., With men of character,' intellect,
and unswerving courage advocating them, do you expect to
defeat them by sitting idly by, allowing those men to advocate
them while you utter never a word in opposition to them?

Mr. President, I shall not occupy the time of the Senate now
in discussing the initiative and referendum; but I want to say
to my Democratic associates that in every State in this Union
to-day there is a systematic and an aggressive campaign to
incorporate a declaration in favor of them in the Democratic
platform next year. What are you going to do? Are you going
to oppose it, or are you going to tell the people that you have
not made up your minds about it? There is not a Democrat on
this fAoor from a Southern State who has not denounced the
initiative and referendum as a supreme folly. We did that 20
years ago when the old Populist Party was advoeating it. Tvery
Democrat from the South from every stump that he could find
surrounded by an audience to hear him, ridiculed and denounced
it. Where are your clarion voices now? I do not hear them. I
denounced the initiative and referendum then, not because ‘it
was proposed by the Populist Party, but because I believed then,
and I denounce it now because I believe, that it is a departure
from the settled and fundamental principles of a republican
form of government. But a future occasion for that.

I come to the point at issue—the recall of judges. We passed
a bill allowing Arizona to vote on that question. I do not know
officially what has become of it. Why shall we pass another bill
substantially the same as that? We have no information offi-
cially that it has not been approved, and cerfainly we have none
that it has been disapproved. Do our friends on the other side
seek to save the President from a test of strength? I do not
mean on the qther side of the Chamber; I mean on the other
side as to party, because I realize that it has not reached here
vet, and I realize furthermore that I must not criticize the
ofher House of Congress because they have not acted on it.
1t was for them, if they did not choose to take issue with the
President, to introduce and pass a resolution and send it here,
rather than for us to anticipate their action; but whether the
President was right or wrong we ought to have fought it out
with him. I will vote to sustain him, while the Senator from
Alichigan would be compelled to vote to overrule his veto.
Would the Senator from Michigan so vote?

Mr. SMITH of Michigan. Mr. President, I am not in the
habit of responding to a categorical cross-examination from
the other side of the Chamber upon any subject, but I do not
hesitate to say to the Senator from Texas that I should have
voted to sustain him.

Mr. BATLEY. Then the President’s veto message has changed
the Senator’s mind.

Mr. SMITH of Michigan.
ment.

No; I voted for the Nelson amend-
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Mr, BAILEY. But the Senator voted for the bill.
Mr. SMITH of Michigan. I voted for the Nelson amend-
ment because I thought it would facilitate the prompt admis-

sion of these Territories, and I would have voted to sustain |
the President, because I think the same course would have |

facilitated their admission,
Mr. BATILEY, Did the Senator from
bill on its final passage?
Mr. SMITH of Michigan.
committee,

I did, and reported it from the

first instance, why would he vote against passing it in the second
instance? The same vote by which the
the
proval.

Mr. SMITH of Michigan,
the Benator from 'Mexas, that we are in the last days of this
legislative session.

-adjourn.
Mr. SMITH of Michigan. No; but the Senator from Texas
knows very well that we are about to dissolve.
Mr. BAILEY. Not until we have done our full duty, I hope.
Mr. SMITH of Michigan, I Jdo not want fhis Congress to

adjourn without redeeming a promise which your party made .
in its last national platform and which our party made, to wel- |

come the Territories of Arizona and . New Mexico into the
Union of States. I do not propoese that that promise shall he
broken if I can preveat it, and I hope sincerely that the emi-
nent ability and the splendid character of the Senator from

Texas, of which I have long been an admirer, will not now bhe .

interposed for the purpose of preventing the execution of g
solemn promise made by his party in the Ilasi national
convention,

Mr. BAILEY, Mr. President, the Senator may be sure I
intend no filibuster. I was cured of that habit last year., I am
going to finish what I have to say about it and permit a vote
upon it. Unwise as I think the majority offen are, I submit
always to their decision; and unwise, as T am sure they are in
this instance, I shall submit, not with good grace, because I have
lost that art in these latter days; but still I will submit with
such grace as I can command,

But, Mr. President, I come back to the proposition that the
Senator, who voted fo pass that bill as the President vetoed |
it, must now change his vote if he sustaing the President’s |
Senator oeught ever to change his |

veto; and I_thin > D
vote unless HE has would "not hesitate ‘a
moment to change my vote i1 <changed my mind. T think
every honest man ought to do that, and I had almost said that
every honest man must do it. Consistency, sir, is the virtue of
foolg, and no man ought to be a slave fo it. I am frank to
say that I love to be consistent, because every time I find that I
have been inconsistent I am compelled to acknowledge fo my-
self, and T do not hesitate to acknowledge it to others, that I
have been wrong -one time or the other. If I am consistent, I
may have been wrong both times, but I have at least had a
chance to be right both times. Whenever I am incongistent, I
must have been wrong one time or the other. I commend that

suggestion to the Senator from Michigan, for whom I have quite ;

as much respect as he has for me. Indeed, I have so much re-
spect for him, Mr. President, that, if I were tempted to resort
to an undue delay of this bill, he could dissuade me from it,

Now, Mr. President, let us be candid with ‘each other. The
effort—and I say it with all due respect to the President, who
has written a very excellent message attempting to distinguish
between the recall as applied to judges and as applied to other
officers of the Government; I say it with deference not only be-
cause I respect his great office, but I say it because I respect the
man who at present occupies it—to distinguish betsveen the
recall as applied to judicial officers and as applied to legislative
and executive officers has proceeded upon a mere sentiment, sir,
and has not been rested upon any substantial principle,

There is a distinetion, and a vital distinction, between re-
calling judges and recalling legislators; but I have not heard
it advanced in this debate. That distinction was not suggested
in the veto message which I have unofiicially read, nor have
¥ heard it even intimated on the floor of the Senate. Why was
this? Was it because it would raise the guestion of the initi-
ative and referendum? That difference is this, Mr, President :
if, under the initiative, the Deople should pass a law and a
ceurt shonld hold that Iaw unconstifutional, the people would
bromptly recall that court. With the initiative and referendum
system of legislation, supplemented by the recall of the judi-
ciary, you might as well make a bonfire of your Coustitution,
for it would net even be the thing of shreds and patches, which

Michigan vote for the

resolution was sent to |
President will make it the law, notwithstanding his disap- |
| rather have an ignorant or a servile judge, who must occupy
Mr, President, I realize, as does |

Mr. BAILEY. We have not yet adopted a resclution to |

a Greek philosopher once said all written constitutions were
destined to become. Qutside of that one distinction, the recall
as applied to judges is not more serious than the recall as ap-
plied to the legislative and the executive oificers of the Gov-
ernment,

Why do you object to the recall of judges? Because they
say, sir, that the judge will bend the supple hinges of the knee
in the presence of political agitators. Let us grant that; but
if, sir, the recall will make a coward of the judge, it will

G | make a coward of the sheriff and in the face of his sworn
f Mr. BAILEY. Then, if the Senator voted to pass it in the

duty to protect the lives of those under hig jurisdiction, he will
hand over te the infuriated mob the victim of its prejudice.
If the recall will make a coward of the judge, will it not
make a coward of the prosecuting attorney? And I would

a seat in the presence of all the people, than to have a dis-
trict attorney of his kind, because that district attorney goes
into the secrecy of the grand-jury room, and there, moved by
passion and prejudice, servility or cowardice, he ean blast the
reputation of the best man or the purest woman in his com-
munity, Oh, no, Mr. President, if the recall will make cowards
of judges it will make cowards out of all the men to whom it
can be applied, and we trifie, sir, with the greater question when -
we except the judiciary and still leave it applicable to all other
officers.

I want to go further, Mr. President, and say—and when I
bhave done that I shall have said all I intend to say this after-
noon upon this subject—as surely as cause produces effect, or
as surely as effect follows cause, if you adopt the recall and
apply it to all your other officers, you will finally apply it to
your judges. When ¥ talk with Senators—no, I will not say
when I talk with Senators—I will say when I go outside of
the Chamber and talk with the average citizen, he says he is
opposed to the recall as applied to everybody, but that the
public mind can be mere easily arrested and concentrated on
the judiciary. That is not the way to deal with the bublic, sir.
If this is right, the public is entitled to have it; and if it is
wrong, the public is entitled to have your reasons for thinking
it is wrong. If it is right, my confidence in the ultimate wis-
dom and patriotism of the people is such as to believe that it
will be finally adopted; if it is wrong, I have every . confidence

i that it will be finally rejected if only our public men: have the

courage and the wisdom to properly discuss it.

Mr. CLAPP. Mr, President, I shall not take any time to-day
in discussing the initiative, referendum, and recall.” I do not
consider that they are directly involved in the pending joint
reselution. But I desire to say this: I have listened to the
Senator from Texas [Mr. Banzy], as T always do, with pleas-
ure. I am not much given to paying compliments; but T admire
him for his wonderful ability and for his fearlessness. He was
absolutely right when he declared that, rising above the mere
question whether calico cloth shall have a tariff of 8 cents or

4 cents, towers the question that is invelved in this joint reso-
lution. The Senator is right. If we are wrong in our conten-
tion for the more direct participation of the people in govern-
ment, then the progress of our movement is not to the best inter-
est of this Republic. On the other hand, if we are right, then to
delay it is to eppose that progress which bears upen its bosom
the welfare of this Republic. .

It has been my privilege during the last few months to discuss
this question in many of the various States, and T would be glad,

| advocating as I do this movement, if more men like the Senator

from Texas would come out and take their position and make
such arguments as they can in opposition to our movement.
The movement is progressing largely upon the assumption upon
cur part that we are right, and without any reasons being given
in opposition to our views, If we are right, we will win; and
if the Senator from Texas is right, it would be better if more
men like him would come out and, like him, boldly and candidly
give their side of this question—men like him who believe that
the Initiative lies at the foundation, and that once you have the
initiative there is no sftop this side of the recall, for as sure as
water flows downhill that is the law of this movement. While
we believe we are right, it is far better that both sides of the
question be discussed.

We Qo say, on this floor, believing that we are right, that
we are dealing with fundamentals, that nothing can stop this
movement half way. Eighteen Senators and a Presiden!:,
backed by the lure of patronage, may delay it; they may di-
vert it. We, claim that in the last analysis our movement
means that in every deparfment and at every point the Ameri-
can people shall control and govern this Republic

Mr. President, a word in regard to the joint resolution which
is pending before this body. -I can not understand the necessity
for this joint resolution at this point, because when the former
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Joint resclution was before this body there were B8 votes for
it and only 18 votes against it. It is urged by the Senator
from Michigan that he desires fo expedite the admission of
Arizona and New Mexico. If there are men in this Chamber
who sincerely want to expedite the admission of Arizona and
New Ilexico, all they have to do is to stand by their convic-
tions as expressed upon that former vote. We have already
passed a resolution for their admission. The President has
vetoed that resclution. All that is necessary to expedite their
admission is to refuse to sustain that veto.. I can not, save
as now and then a Renator may stand here and admit it for
himself, charge that Senators who, after the long debate upon
this question, voted for the joint resolution upon the former
occasion will now change their votes when mo additional rea-
son has Deen given for making that change.

I therefore, Mr. President, view with some little suspicion
the claim that this is done to expedite the admission of Arizona.
It is in the power of the Senate to-day, the moment the joint
resolution passes the House, if it should pass the House over the
President’s veto, to expedite the admission of Arizona by voting
to override the President’s veto. §o thereis nothing to my mind
in that claim.

Now, look at the position in which the Senate is placed. We
have already said to the people of Arizona—or some of
us, for I must be somewhat particular in that respect, believ-
ing, as I do, in the recall-—we have said to the people of Ari-
zonga, ‘‘ You take one more vote on this question, but you vote
with the independence and the freedom of American free men;
and if you vote for the recall you can come infto this Union,
or if you vote against it you can come into this Union”; leaving
it entirely to the voters of Arizona. That is the resolution the
President has vetoed. Without waiting to see whether the veto
can be sustained, it is now proposed to force them to reject the
recall as the price of admission. That is the provision of the
pending resolution. Now let us see where the electorate of
Arizona is placed by this pending joint resolution. We have
the solemn verdict of an overwhelming majority, almost four
to one, of the clectorate of Arizona that they believe in the recall
of judges.

But we say to the people of Arizona, “You can only come
ijnto the American Union upon one price, and that is that you
surrender your judgment, that you play the role of the hypo-
crite and vote temporarily against the recall, and then when you
are admitted to this Union, you can go back again and vote for
the recall”

Mr. President, last winter, I think it was, this country was
astonished by the tale of debauchery that came, I think, from
the State of Ohio in a certain locality in that State and other
localities in this country which betrayed a want of fidelity and
of integrity on the part of the American voter, and- yet the
Senate proposes to initiate a new electorate into the art of self-
government by telling them, “ You can come in here only at the
gacrifice of your convictions temporarily.” In other words, you
who exercise a right that has caused this old earth to reel
under the tread of armies that you might vote as an Amer-
ican citizen, have to vote once without the exercise of your
own judgment and your own conviction. Ah, that is a fine les-
son to put before the electorate of this couniry—a plain effort
and a plain purpese and the plain effect of debauching the elec-
torate of a proposed State as the price of admission to this
Union.

Mr. President, for almost two years I have been in constant
touch and harmony with the people of Arizona, I pity those
pecple. I know what they had to fuce down there in their effort
to pass that constitution against the power of the administra-
tion. I know something of the combination of power of political
and commercial plunderers that invaded that Territory to over-
ride the will of that people. I know something of the sacrifice
they have made down there; and if I could, without violating
wy oath as an American Senator, I would say, “ Come in on any
terms that will admit you.” But as a Senator, under my oath,
T can not say that. I do not mean that the American Constitu-
tion is a mozal ¢ode, but I do mean that the American Consti-
tution was framed for a people who recognize a broad moxral
Jaw, and I can not, even at the risk of offending those with
whom I have worked dun these two years, be a party to the
putting up to a people the proposition that the price of admission
+o the Union is the integrity of citizenship, that they must vote
against their convictions in order to gain admission

Buat, XMy T dent, that ig not all, nor is it the end. We talk
abou 5. We pledged the people of Arizona and we
pledged le of New Mexico statehood; but did that

Fho

pesn
pledge involve as the price of their admission that they must
sacrifice their honor, that they must submit to debauchery at

the hand of the allied force, political and commerclal, which
is seeking to dominate this country?

Talk about party pledges! It is another of those broken
pledges that will yet rise to confront our party. It is not the
fulfillment of a pledge. The pledge was that those men would
be treated like citizens of this Republic, and admitted as free
men into the ranks of American citizenship; and to force them
to vote against their convictions as the price of admission is
no more the fulfillment of our party pledge than was the passage
of the tariff bill two years ago the performance of a parly
pledge upon that question. 'The loss of control of the House
and the narrow margin left in the Senate ought o be a warning
to our party that the people demand a just fulfillment of party
pledges, not miserable makeshifts.

I stated a few days ago that I did not worry as to the
progress of this movement. I do not. Nor does this move-
ment depend upon the advocacy of my gified friend the Senator
from Oklahoma [Mr., Owex], the advocacy of the Senator from
Oregon [Mr. BourNe], or the aedvocacy of any Senator. It
makes its progress by the force of its truth, and, like the truth,
always by the faults, the follies, the blunders, and the injustices
of its opponents; and all the speeches that bave been made,
the millions of copies of which have bheen circulated, all told,
will not so tell for the progress of popular government in this
country as the attempt of the Executive, backed by 18 Sena-
tors, to defy the will of the people of a prospective State, and
the attempt to force them to surrender their convictions as
the price of statehood. Well has it been sald, “ Whom the
gods weuld destroy they first make mad.”

Bourbonism has always stood in its own way. It never sees
progress till it has been rum over by it, and then too late to
avail itself of the vision of that which struck it. It was truein
France and Spain. Tt is as true in the two great political
parties here to-day as it was then, It has aiways been a law
of human nature. Bourbonism, by its blindness and injustice,
has contributed to progress.

I want to say to my Ifriend, the Senator from Oklahoma [Mr.
OwrnN], I want to say to my friends here who believe in popu-
lar government, that nothing has ever happened that will so
accelerate the movement as this outrage upon the free electo-
rate of a prospective State—this effort to tempt a people to
surrender their right of conviction.

So, while I deplore it, while I regret it on account of the
people of Arizona, I hail it as one of the instruments that will
bring the American people to a realization that we need some
change in our method of government, when a President and 18
Senators can defy the will of 12,000 American citizens, even
though they have not yet been admitted to statehood.

Mr. HEYBURN. Mr, President, I was wondering what ig
the outrage about which the Senator is declaiming and against
which he is protesting.

Mr. BAILEY., Will the Senator from Idaho let me tell him?

Mr, HEYBURN. Yes. I should like the Senator to tell.

Mr. BAILRY. Itis a palpable coercion. It is saying to these
people “You may come in if you will adopt this amendment.
You can not come in unless you do.” And would a vote, taken
under those circumstances, be a fair expression of the popular
will?

I beg pardon of the Senator from Minnesota for answering
the question, but I happened to be on my feet.

Mr., HEYBURN. That is, it is an outrage to say to a man,
“If you will come in on the same basis as the other people of
the United States came in you may, but if you want to come
in as wild Indians, you can not.”

Mr. CLAPP. Mr. President——

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from Minnesota

Mr., HEYBURN. Yes; I yield.

Mr. CLAPP. I want to call the attention of the Senator to
this difference. If it were possible to-day for Congress itself
to make the constitution, eliminating the recall as a matter of
hastening the admission of Arizona, we might well support it.
But that is not the proposition. We said that those people
must first vote to renounce what they have already solemmly
declared was their will and purpose, knowing, as every Senator
in this Chamber knows, that in six months they will repudiate
that decigion. That may not startie some people; we may bhave
become so used to those things; but I confess that it does
somewhat astonigh me that it can be seriously considered even
by the Senator from Idaho.

Mr, HEYRURN. This talk about we, the people, coming from
legs than 25 per cent of the population of New Mexico is rather
astonishing and needs some explanation. You might imagine
that the vote on the adoption of the constitution represents
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about 99 per cent of the people, and that the other 1 per cent
was sick and could not get to the election. Now, let us look at
this, not in a sense of declamation, but in the sense of reason.

I have here the figures giving the population and the number
of electors who might have voted on this question, and the
vote; and it is interesting, in view of the remarks just made
by the Senator from Minnesota [Mr, Cra?p], because he has
pictured an outrage that carries one’s mind back to the Kongo,
and you might imagine that an entire race of people had been
disregarded and swept away from their political moorings.

‘where were 81,742 votes cast for this constitution, the charter
of their liberties that is in such danger. There might have
been 80,000 votes cast, but there were not. Why not? Why
did not the other three-fourths of the people of New Mexico
announce themselves upon this subject when they had the op-
portunity and the legal righit? No; I suspect that the outrage
which was perpetrated, if one was perpetrated, was against
the 75 per cent rather than against the 25 per cent,

This is exactly in keeping with the situation, as I stated the
other day, of the demand of all this school of politicians and
political agitators that the minority shall rule, and their whole
protest is based upon that demand. They may not be conscious
of it. It is not the first time that men did not see the full
scope and to the end of their proposed political changes. Too
often they are merely absorbed in the idea of a change,

Mr. President; I should like to Lear from the 75 per cent of
the lawful voters of New Mexico as to what they think about
it. Twenty-five per cent said they were in favor of the initia-
tive and referendum. I presume the 75 per cent did not vote
because they were not in favor of it and would not vote for the
constitution. I suspect that is the situation.

Mr, CLAPP., Will the Senator from Idaho pardon me?

Mr. HEYBURN. Yes.

Mr. CLAPP. I do not know anything about the other per-
centage, except I know they did not take enough interest in
the question to vote one way or the other.

Mr. HEYBURN. That may not be the reason.

Mr. CLAPP. I am more interested in the 12,000 in Arizona
who went out and did vote for this than in any percentage that
remained at home.

Mr. HEYBURN. I think it is a perfectly legitimate conclusion
that they did not approve of the constitution,

Mr. CLAPP. Why did they not express themselves as dig-
approving it when they had the opportunity?

Mr. HEYBURN. Probably they might have been influenced
to some extent by their anxiety to become a State. They cer-
tainly did not give their affirmative judgment in favor of the
constitution. They were unwilling to do it. The presumption
is that when men have an opportunity to express themselves
under responsible conditions they will do it.

Now, this question was not new to them. They had been, to
my knowledge, more than 20 years trying to erect a State, and
they have not yet succeeded in qualifying for statehood. So
that is the situation as to New Mexico.

As to Arizona, the votes cast on the adoption of the constitu-
tion were 16,000, and that is a little less proportion of the vote.
I have the figures here and can give them accurately. The re-
turns of the Thirteenth Census give Arizona in 1910 a total
population of 204,354, of which 155,550 are native born and
48,804 foreign born. Of this population 118,576 are males and
85,778 are females. The total number of white males over 21
years of age is 65,1383, of which number 39,427 are native born
and 5,806 are naturalized citizens. So the total voting popula-
tion is 453823, There were cast for the constitution 12,187
votes and against it 3,822 votes, or a total vote of 16,009—that
is, about 35 per cent of the vote. Now, I should like to hear as
well from the 65 per cent who did not vote on this constitution
in Arizona.

Mr. REED. Mr. President——

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from Missouri?

Mr. HEYBURN. Yes.

Mr. REED. If the Senator desires to hear from the 65 per
cent in Arizona, I can tell him how he can hear from them. The
joint reselution which was passed.and vetoed by the President
did resubmit to all the people of Arizona the question of the
recall of judges. If, therefore, the Senator will vote with some
of the rest of us, if we ever have the opportunity to vote, to
override the President’s veto, he will give to that 65 per cent
a chance to express themselves.

Mr. HEYBURN. BMr. President, why should they bother
about expressing themselves under that joint resolution when
there is no penal clause in it? It does not provide that if they
do not adopt it they shall not come in.

Mr. REED. Does the Senator maintain that an American
citizen can not be trusted to express his opinion unless he has
a penal clause that lashes him to the polls and coerces him to
the performance of his duty?

Mr. HEYBURN. Mr. President, that is a rather interesting
question. If I were on the Chautauqua I would talke up the
subject whether or not some such condition ags that might he
brought about; but I am not.

Mr. President, I do not think any improvement has been made
in either of these measures by the attempted changes. In the
case of New Mexico they place the constitution on a par with
the acts of the legislature, There would be no stability about a
constitution of that kind. 'This joint resolution proposes that
the amendments may be proposed by a majority of all the mem-
bers elected to the legislature, and that they may be adopted
upon reference to the people. 8o it is really a referendum.
All it amounts to is a referendum of constitutional provisions,

In regard to the Arizona constitution it still contains the
clause authorizing the recall of members of the legislature, I
discussed that question on a former oceasion in discussing the
joint resolution that is now somewhere. It contains a recall
of the members of the legisiature. As I said on that occasion,
You could defeat the election of a United States Senator, unless
the constitutional amendment, that is also somewhere, were
adopted, when the legislature would have nothing to do with it.

But so long as the legislature is the medium through which
mewmbership in this body is determined, if you can recall 5 days
after their election and the campaign is 80 days long—that is,
not less than 20 nor more than 80—the whole legislature would
be out campaigning to know whether or not the recall should
stand, during which time, of course, there would be no election
of Senators or anything else; there would be no legislation.
Then the provision would allow an immediate recall of those
who were elected in their stead and they would have to g0 cam-
paigning,

O Mr. President, I have thought of thig question night and
day. It has appeared in so many phases, all of which were
ngly, that it is not worth while to attempt in a brief period even
to present them. It is an attempt, unwittingly, I think—1I do
not want to be harsh; I am not going to be personal—but it is
an attempt to destroy this Government that is like the attempt
of a child to pull over a statue. The child does not intend to
destroy the statue; it does not know, perhaps, that it will be
injured by being pulled over; but nevertheless the result follows.
Now, here are a lot of carpenters undertaking to tamper with
the work of trained builders. They do not know the result that
will flow from their act.

Under this recall system or under the initiative and refer-
endum there would not be time to put in any wheat; there
would not be time for anything but politics. Elections would
be the order of the day, and all of the great economic guestions
that we have been discussing would become of minor impor-
tance, because nobody would have time for anything except
holding elections—elections for the purpose of nominating some-
body for office, elections for the purpose of electing officers, elec-
tions for the purpose of determining whether they should be
recalled, only a few days to elapse between, and then elections
to determine whether or not the successors should be recalled ;
then elections to determine whether or not the legislature
should pass a law; then elections to determine whether or not,
after a legislature had enacted it, it should be a law; and
s0 on. There would not be days enough in the year; the
saints’ calendar would not be comparable with it.

Mr. President, are men going mad? Are we going to sub-
stitute the functions of citizenship as applied to government
for the functions of citizenship as applied to the great civil,
personal business of the country, substituted so that our whole
time will be occupied in these questions?

Every sane man is in favor of a reasonably long tenure of
office. Every sane man realizes that the agitation of these ques-
tions disturbs business that is to be affected by the proposed
change and that is affected by the agitation.

To-day the great enterprises of the country, personal and
collective, are almost at a standstill. Inquire of any man ac-
quainted with business conditions and see what he has to say
about it. The question is what condition will confront them to-
morrow, and they marking time in the business world to-day.
Just read the markets of industrial stocks, commercial stocks,
from day to day. As I said the other day, from figures given
mne by oune capable of making figures accurately, in that wesk
$90,000,000 had been clipped off of the value in the market of
those securities and debentures that represent investment of
capital. I asked a man capable of knowing why. He said,
“ Just adjourn Congress and go home and let us know what
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the law is going to be for one year; we will settle down and
do business; but,”’ he said, “we do not know whether if we
buy to-day some other man will buy to-morrow on more favor-
able conditions and wreck us or not. We do not know if we
enter into a contract to-day whether we will be able to keep
it six months from now, because of this discriminatory legisla-
tion that is sought to raise one man and lower ancther and
play seesaw with the business conditions of the country.”

We are confronting that, and things are,as they say, “in the
air” in a business way. I am talking about business as affected
by the menace of wild propositions, some of which go to the
extent of threatening the Government itself, attacking the
courts, so that men do not know whether to-morrow they will
have a court of a fixed tenure, established procedure, and de-
termined power to protect them in their contractual and business
rights or whether they will have a court that can be removed or
recalled at the whim of a mob. We read a few days ago a
lesson on impulse, the impulse that carries people temporarily
away from their moorings and where they forget country, and
law, and friendship, and humanity, and God. They forget them
all. Ordinarily, many of them are average citizens,

Mr., PENROSE. Composite?

Mr. HEYBURN. They are good average citizens ordinarily,
many of them. In such periods time is not always measured by
hours. We had three or four years of political hysteria and
insanity that appalled the sensible thinking people of this
country, I do not know that it made much impression upon
the minds of those who were engaged in the mischief. They
were ‘'so overjoyed with the fact that for the first time they
were being taken notice of that those who survived it perhaps
did not realize what they were doing.

The Senator from Minnesota [Mr. Crarp] talks about the
American people. T have seen a mountebank in the days of free
silver and in the days of greenbackism stand on the street
corner and talk about the American people, and you would
hink that he was the whele American people in composite.
He would talii about the wrongs of the American people and
the injustiece, when all the wrongs that fell upon him were be-
cause of his laziness and his desire to run some one else’s busi-
ness, having none of his own., The American people will never
all become insane. Some of them are.

The Senator spoke about the wrongs that we were inflicting
upon a sovereign State. I repeat what I said the other day,
there is no sovereignty in New Mexico or Arizona except that
of the United States Government. The people are not sovereign
in those Territories.

"The Government could say to them: “ Move out of there; we
are going to make a forest reserve of you.” I am surprised that
it has not already done so.

Mr. President, there is 1no sovereignty being attacked by those
who oppose this legislation. If these people want to assume the
duties of sovereign citizenship, let them give Congress, where the
responsibility rests, evidence of their capacity to exercise the
rights and perform the duties that belong to sovereign citizen-
ship. They have not mentioned their duties. All of the utter-
ances that have gone out from them have been about their
rights. That is the creed of the Socialist. No one ever heard
a Socialist talk about his duty. There never was anything
written in a Socialist platform or spoken by a Socialist speaker
about the duty the citizen owes to anybody or anything; it is
all a question of his rights.

No man in this world has a right that does not owe a duty.
They are one the counterpart of the other. The right of citi-
zenship in these Territories is to be conferred upon them, if
they ever have it. The duties of citizenship must be performed
by them by maintaining a republican form of government.

The Senator from Minnesota said, as I understood him, that
he would care nothing for their principles or creed; he would
take them in without inguiry. Now, I do not want to state the
Senator too strongly.

Mr. CLAPP. DMr. President, I do not object to the Senator
ever getting hysterical about the country going to the bow-wows
and expatiating every two or three days on that subject, but ¥
insist he shall quote a Senator correctly. I never used any
expression of that kind and never thought of such an expression.

Mr. HEYBURN. Mr. President, the Senator (alks about get-
ting hysterical. I bad, when I took the foov, some difficulty
in getting down from the heights where the Scnator had carried
me. It reminded me of something. I was in a court room once
and heard one of the most eloquent and alle lawyers at that
bar I have ever known. He was a great speaker. He could
go up higher and stay there with firmer wings than any man
I have ever listened to. He left his case wupon this high plane
and sat down. There was a young lawyey of lesser experience
who had been following him and going breathless up this eleva-

tion. He tried to start where the other one left off, and his
waxen wings melted. So I took that as a lesson. All through
life I have tried to avoid being tempted to start up where the
other one left off. e

Mr. CLAPP. Mr. President, the Senator may not bhave es-
sayed very lofty flights, but certainly he has essayed some very
lengthy ones here. [Laughter.]

My, HEYBURN. That is funny, and there are a lot of peo-
ple who think it is funny. I do not suppose they expended very
much gray matter before they laughed. They laugh first and
think afterwards. Well, that is all right. It is the doctrine
of some people. I am performing what I conceive to be a duty.
I am pointing out for those who are intelligent enough, and
have common sense enough to understand it, some reasons why
this measure should not be enacted into law; and I care noth-
ing for the silly cackle of those who will laugh at some man’s
attempted jest and forget the argument against which the jest
is directed. Now they can laugh again.

Mr. President, I do not want to see this proposed law en-
acted, but it is not because I do not want these people to De-
come citizens of States. I have always been in favor of admit-
ting them if they were sane enough to come in as other States
and maintain a government as other States. We want no freak
States; we want no children that think they are wiser and
smarter than their parents. We want them to come in on an
equal footing, and not on a superior footing, with other States.
We do not want them to have a license to disregard the prin-
ciples of our Government that another State does not have and
does not want. ‘The thing they are clamoring for is a license,
not rights. They want the license to be unpatriotic. They want
the license to disregard the duties of citizenship. They want
the license to disregard stable government. They want the
license to be different from those principles that have made
this country great.

Do you suppose we would have had a Government to-day
had the original 18 States adopted such a constitution as this?
We would have had no Government to talk about. I can not
even picture what the result would have been. You get an
initiative and referendum in the United States and it will be
the end of our Government. All this talk about being afraid of
the people is done for the purpose of distracting the mind of
the unthinking or little thinking from the real guestion. I am
not afraid of the people.

I understood the Senator from Texag [Mr., Banry] to sug-
gest that no Senator had stood in his responsible capacity in
this body and stated that he was opposed to the initiative and
the referendum and the recali. If I have overlooked that I am
surprised. I think I have stated it. I will state is now. I am
unqualifiedly opposed to the initiative and to the referendum,
singly, each, or double. I am ungualifiedly opposed to the recall
under any circumstances, except through the medium of im-
peachment under the laws that govern trials for impeachment,
I have been always opposed to them, and I will be always op-
posed to them.

If it was intended to suggest that Senators had their ear to
the ground to determine from the tread of the people the direc-
tion they were moving, I disclaim it. It is utterly immaterial
to me whether the people of my State send me back here or
not. They can do just as they please about it. T told them the
same thing the last time they sent me back. They send me
here ag their representative. I did not come here of my own
volition. It may be that is plain enough.

This direct primary is the beginning of what I will not call
a trinity, because it has so many heads and wings and branches
that I will call it a composite political figure. They start out
proposing to change something because they could not reach
thelr ambition unless there was some change in stable, strong
government. They must first break down the conditions. It is
like a man crying fire in order to distract the attention while
he picks somebody’s pocket. That is the spirit behingd the direct
primary. They could not get the confidence of the assembled
intelligence of a party in a State, so they say, * Well, we will
go arcund the back way and we will be seekers for office rather
than men selected by the intelligence of a State or a county
for the position.” To-day it is the man seeking the office. He
says he is a candidate. He does not wait for somebody else
to say, “ Will you accept the responsibility of this office and
perform the duties as a public-spirited citizen?” He does not
wait for that. He says to the people, “I am going to take this
office if T can get it, by a scheme or otherwise.”

Now, that is the direct primary for nominations. Tt makes
two elections, It doubles the expense. Men can spend $200,000
in one primary election. Yet it was to be a poor man’s man-
ner of getting into office. They said that only the rich and
influential got in through the conventions. There is a great
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show for a poor man fo get nominated in these days at the
direct primary! Instead of going to the men who are charged
with the responsibility of the hour to nominate a candidate,
he makes a campaign in a State and spends all the money he
can dig up. Then when he is nominated he is not nominated
by any party or to represent any principle. After he is nomi-
nated he goes into what they call a platform coavention, and
half a dozen men get together and make a platform. The men
who voted for him do not know whether he is for or against
this or that. He is for or against it according to the geography
that happens to be his environment at the time when he is
asked the question.

Now, when any other Senator charges that no Senator on
this floor has expressed himself on that question, he can read
back in the Rrcorp and find out what one Senator thinks
about it.

That is the direct primary. The initiative proposes that 5
per cent, generally, of the people ijnay say to the legislature,
“You have gol to spend the time that the people are paying
you for in considering the will of 5 per cent of the people”;
and that 5 per cent will probably be the cranks in the com-
munity. That is where the initiative comes from—it comes
from the cranks.

Intelligent men and strong men, men strong enough to be in
the legislature or to know what constitutes intelligent legisla-
tion, do not need any initiative. The people will select them
under normal conditions to initiate legislation. But no; they
must send up this measure. Then the legislature must stop
everything else and they must deal with the suggestion of the
5 per cent of cranks. Then, if the legislature submits it to the
people, you have got to have an election on it.

I introduced here the other day a ballot 7 feet long and 14
inches wide, and it is printed as a public document. That was
the actual ballot used in one of our great sovereign States at
the last election. No man can read it; the clerk, with all his
skill, at the desk can not read that ballot in less than 45 min-
utes. Yet, the elector goes into the box under the austerity of
the system and must determine a law there that probably if you
would submit it to five lawyers and give them an hour to con-
sider it, no two of them would agree as to its effect or as to its
wisdom. )

They do not leave it to the legislature to send it to a com-
mittee, to have the committee consider it deliberately and ther
to bring it onto the floor of the legislature and have it discussed,
but they send it out to be voted for down in the river wards,
up on the mountain sides, or wherever it may be. Men must
vote upon that, and if they adopt it as a law, all the people are
bound by it. That kind of legislation belongs to the disorgani-
zation of government and not to its organization.

In the first place, there is no occasion for it, and, in the second
place, it is affirmatively dangerous. So many of my acquaint-
ances and friends have seemed to concede it that I feel some
hesitancy about expressing myself as strongly and as plainly as
I feel upon the subjeet. I used to doubt the sanity of a man
who talked greenbackism, and I do yet; I have not changed my
mind. I doubt the wisdom—that is, the conservative wisdom—
of men who favor the initiative, the referendum, and the recall,
This joint resolution provides for the recall of all State officers
except judges.

Mr. BRANDEGEE. All public officers,

Mr. HEYBURN., Of the State.

Mr. BRANDEGEE, Of the State,

Mr., HEYBURN. Yes; of all public officers. It provides for
their recall by about the same proportion of the citizenship as
voted for these counstitutions-—about 25 per dent. They could
find 25 per cent of the people of New Mexico and Arizona who
did not care or who did not know any better than to vote for
these proposed constitutions. They could find about that same
per cent to vote for the recall of the best man who ever occu-
pied a public office,

I will say to the Senator from Michigan that I do not regard
this joint resolution as an improvement upon the other, because
it contains the same evils as existed in the original constitutions
which were sent up by those Teirritories. I can not support it,
glad as I would be to see those Territories come into thie Union,
I spent some part of my life down in that country about 30
years ago; I know something of the frontier and of the char-
acter of men who settled it, but this was not sent up here by the
stalwart, sensible frontiersmen. It was sent up here by that
class of men whom we denominate on the frontier as * Johnny
Come-latelies.” They came down there, some of them, so as
to be on hand when ths band wagon came along. That is the
reason they went to thoss Territories.

Mr, President, T have expressed my disapproval of this meas-
ure so far as speech is concerned, and I shall continue it when
the roll is called.

Mr, BRISTOW. Mr, President; I regret very much that the
Jjoint resolution as it was passed some days since has not been
acted on in the other House, where almost three-fourths of the
body were in favor of its passage originally, so that the Senate
might have voted and admitted these Territories to the Union
under the joint resolution as it was sent to the President. The
legal number of votes in the other House to pass the joint reso-
lution over the President’s veto were cast for it when it passed
that body, and the legal number of votes were cast in the Senate
when it passed the Senate to pass it over the President’s veto,
so that more than two-thirds of both branches of Congress are
in favor of passing the joint resolution in the form in which it
passed Congress a few days since. Why the other House has
not acted on the veto message, which was sent to that body, I
am unable to say.

I do not think I can vote for any resolution admitting these
TPerritories until action has been taken by the other House
and by the Senate upon the veto messige of the President.
There is a very radical difference between that joint resolu-
tion and this one. That joint resolution provided that the
recall of the judiciary should be again submitted to the people
of Arizona for their judgment. The purpose was that that
policy alone, unincumbered by any other provisions, should be
submitted to the people of the Merritory, in order that they
might determine whether they desited to incorporate it in
their constitution. They were to exercise their rights and their
judgmernt unhampered by any restriction, and if they saw fit

L to adopt or reject the proposition it was for them to deter-

mine, as it related wholly and exclusively to their local affairs,
The President has seen fit to refuse his approval to that propo-
sition, and has declared that, so far as he can prevent it by
the exercise of his constitutional prerogative, the Territories
shall not be admitted as States unless the people conform to
his notion as to what they ought to do in regard to the tenure
of office of their judges. To my mind it is an arrogant pre-
sumption upon the part of the President of the United States.

It is admitted by all that, after either of these Territories
has been admitted as a State, the people have the right to in-
corporate into their constitution the exact provision which the
President demands shall be stricken out, and for any man, re-
gardless of his great power or authority, to undertake to im-
pose his preconceived notions in regard to the term of office of
a local officer, be he judge, prosecuting attorney, sheriff, or
governor, is a new proposition in American politics. If my
memory serves me aright, it is the first time in the history of
this country when such a restriction has been imposed upon a
Territory that was seeking admission as one of the States of
the Union.

I want to read the requirement which this joint resolution
proposes, but before doing that I want to suggest that I fear
there is a hesitancy on the part of the other House, as I believe
there is on the part of many Senators, to vote to pass this joint
resolution over the Executive veto.

Why sheuld we hesitate to express our opinions any more
than the President should hesitate to express his? Why should
a Senator, occupying the independent position that he does,
hesitate to express his views, contrary though they may be
to the opinions of the Chief Executive of the land? Has the
President any superior authority over us that we should bow
to his will any more than that he should bow to ours? We
have the same constitutional rights, only it takes a larger ma-
jority to pass a measure over the veto than it does fo pass an
original proposition.

I have been anxious for the joint resolution which has been
vetoed to be submitted to Congress. I want to see the roll
called and see the men who have changed their views, if there
are any such, because of an adverse opinion expressed by the
President. It seems to me, however, that this joint resolution
has been interjected here and is being pressed, I fear, for the
purpose of avoiding that disagreeable experience upon the part
of some of the Members of the other House and some of the
Senators. ’

I want merely to read what we are imposing upon the people
of Arizona. TLey voted for their constitution and they passed
it by a vote of almost three to one, containing a provision for
the recall of all officers, including judges. We proposed in the
original joint resolution that they should vote again upon the
recall of judges, so that it would be clearly understcod whether
or not they were in favor of that specific thing. Now we pro-
pose this:

If g majority of the legal votes cast—
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T should like to have the Senate pay close attention fo this,
because it contains an important provision.

If a majority of thé legal votes cast at said election—

“Fhat is, the election at which this recall provision of their
constitution eliminating the judges is submitted.

If a majority of the legal votes cast at said election upon said
amendment shall be in favor thereof—

We are saying this to a people three-fourths of whom, ap-
proximately, have declared that they are in favor of the recall
of their judges— :
the said canvassing board shall forthwith certify said vesult to the
governor of the Werritory, together with the statement of votes cast
upoit the question of the ratifization or rejection of said amendment;
whereupon the governor of said Territory shall, by proclamation, deciaie
the said amendment a pairt of the constitution of the proposed State
of Arizona, and thereupon the same shall become and be a part of said
constitution; and if the said proposed amendment to section 1 of
article 8 of the constitution of Arizona is not adopted and ratified as
afolesaid then, and in that case, the Territory of Arizona shall not be
admitted into the Union as a State, under the provisions of this act.

That is, it is proposed to coerce the people of this Territory
and say to them, “ You have got to vote this piovision out of
your constitution or you can not come into the Union.” Any-
one who is acquainted with the practical result of such an elec-
tion, in view of the tremendous inducements that are offered
these men to vote against thelr convictions in order to secure
statehood, knows that they will bow to the inevitable, that they
will eliminate the recall provision from their constitution, re-
gardless of their conscience or their judgment, that they may
come into the Upion. It is a system of coercion in regard to a
local matter that serves no great moral purpose.

The provision objected to Jfixes the tenure of office of the
judges of the State according to the judgment of a majority of
people of the State. For one I can not see how I can vote to
impose such a restriction upon the free will and judgment of a
people in regard to their own local affairs,

My, BORAH. Mr. President, I shall detain the Senate a mo-
ment only. I presume that the committee has dealt with this
matter in the most practicable and the best way possible under
the circumstances, and that the only practical way of securing
the admission of these Territories at this time is the method
adopted by the committee. I do not, therefore, criticize the ac-
tion of the committee. I want, bowever, to make a few remarks
before I cast my vote, in view of the joint resolution as it now
stands.

The joint resolution that we passed some days ago provided
for the submission of the question of the recall of judges as a
geparate proposition to the people of Arizona, and they were to
he permitted to vote upon that question without the embarrass-
mient of having their admission into the Union depend upon
whether they voted one way or the other; in other words, the
resolution as passed a few days ago gave them the right to vote
upon this as a separate and distinct proposition, but the right
of admission to the Union did not depend upon the result of the
vote. I was not afraid then, and I am not afraid now, to submit
this question, after thorough discussion, to the people of Ari-
Zona.

T stated in the remarks which I made at that time that I was
voting for that resolution for the reason that I believed that
that was the fairest way in which to test the question of whether
or not the people of Arizona were truly in favor of the ecall of
judges, for it is evident, Mr. President, that if the majority of
the people of Arizona are in favor of the recall, the method
which we are now adopting will only serve to admit them into
the Union, and then and thereupon they will resubmit the ques-
tion and adopt it.

The difference between the two propositions, to my mind, is
that of imposing, as it were, an element of duress upon the
voter and that of leaving an election entirely free and clear of
all questions, except the one question of whether the people of
Arizona are in favor of the recall of judges

AMr1. President, while I propose to vote for this resolution, as
it is the only thing, I presume, that can be done now in the way
of assisting these Perritories into the Union, I have not changed
my mind as to the better course, which I believe is to submif
the question to the people as a separate proposition. I would
like to test it in the tribunal of final appeal. I sincerely regret
that we are not permitied to do so.

I have always felt, and I feel still, that had it been submitted
in a fair and intelligent way, reposing confidence in the in-
telligence and in the judgment of the people, after thorough dis-
cussion they would have eliminated it themselves from their con-
gtitution. I have always found, both from reading and from ob-
servation, that in the settlement of great fundamental, goveru-
mental, nonpartisan questions the best way is to take the peo-
ple into your confidence, discuss the matter with them, and
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depend apon them to decide the questions in a proper way.
That in the tribunal which must at last determine all such
guestions.

One of the objections to the present course, to my mind—and
it is one which presented itself at that time—is that there will
be added to the situation after they come into the Union, the
impetus which is given by reason of the resentment, w hich must
necessarily to some extent arise because of the manner in
which they are compelled to deal with the subject. I regret,
to some extent, while I am anxious to see the recall provision
eliminated, that it was not submitted under such conditions as
it could be said that it was trusted to the intelligence and to
the judgment of the people of Arizona to settle it, because, Mr.
President, no question like this, invoiving the thought and the
consideration of earnest men in all parts of the country, and
involving, as it does, a most serious proposition of government,
can possibly be settled other than by a thorough presentation
of the matter, upon argument and upon reason, to those who
must ultimately settle it, namely the voters of this country.

There was another proposition which, to my mind, was equally
controlling, and one which induced me to vote against the
amendment at that time proposed by the Senator from Min-
nesota [Mr. Nrrson], and that is that, to my mind, it violated
the most fundamental principle of this Government, namely, the
right of local self-government. I know it has been said here
repeatedly, and only a few moments ago, that the right of local
self-government does not obtain as to these people, because
they are yet within a Territory.

But, Mr. President, when we passed an enabling act and au-
thorized these people to meet in convention for the purpose of
forming a fundamental law under which they should live, the
principle of local self-government obtained from the time that
they met in that convention. They were just as much entitled
to the protection of that principle and to be guided by its
Lealthy and wholesome rules from the time they met and formed
that constitution as they would be if they should meet next
year after they are a State to re-form and recast that constitu-
tion. They were then engaged in forming for themselves, at
our suggestion and at our request, a constitution under which
they shoeuld live, a constitution whic¢h should guide them as a
State, and from the moment they met in constitutional conven-
tion every priinciple of the right of local self-government ob-
tained as to those people.

The only way known to our system of government by which
to eliminate from the constitution of a State an objectionable
provision is by an appeal to the judgment and to the intelligence
of the people who are to live under it. It is my opinion that if
this question could have Deen submitted after.arguments pro
and con upon this matter and after the presentation of the
views of those who have given it consideration, it would have
prevailed unguestionably with the people of Arizona, and the
recall provision would have been eliminated from ‘their con-
stitation.

AMr. President, if it had been eliminated in that way, if the
intelligence and judgment and patriotism of the people of
Arvizona had said, after a fair consideration, “we do not want
this in the constitution,” I ask the Senate, What would have
bheen the difference in the effect upon the country, what would
have heen the difference as to principle as compared with the
effect which it will have to have them vote to take it out in
order to get into the Union as a State? There is no one who
will doubt for a moment, let the judgment of Arizona he what
it will, let the convictions of those people be what they may,
when the price of statehood is put upon the one side and the
right to regulate their affairs upon the other, knowing that they
may adopt such a provision hereafter—no one will doubt, I say,
that it is no test whatever that it is eliminated from the con-
stitution under such circumstances. We have made no progress
in the settlement of this great question, and we will make no
great progress in the settlement of these questions so long as we
settle them under such form of settlement as to prevent a fair
and intelligent and unbiased judgment upon the part of those
who are to determine them. As was said by the Senator from
Texas [Mr. Bairgy] this afternoon, none of these questions are
ever settled until they are settled right; and though we may
postpone judgment for a time, the proposition will be finally
cettled after a thorough discussion and presentation to the
people.

It is a wholesome thought, Mr. President, to reflect that in
the history of our Government almost every, if not every, great
question of government which has ever been submitted to the
people, after a thorough discussion and presentation, has been
setiled in accordance with the best interests and according to
{he truest principles of representative government. Perhaps
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the most inspiring and assuring incident was the adoption
of the Constitution of the Federal Government itself. 'When
the convention which framed it adjourned it is safe to say the
majority of the people were against it; but after months of
discussion they adopted it. There have been times when pas-
sion and prejudice for an hour prevailed; there have been times
when calmness and deliberation were prohibited by reason of
temporary conditions, but these gquestions that have come up
and through the course of months or years have been submitted
to discussion and finally to decision, have been settled in ae-
cordance with the best interests of the Republic. There, Mr.
President, is where all these questions will finally have to go.
That is the tribunal to which we will have to finally appeal,
and there is no use for the Congress of the United States to
undertake to settle questions of local government, because the
final tribumal, the ome to which the appeal will be made, is
another tribunal, and that is the tribunal in the respective

States where the votes are to be counted for or against the

proposition.

Tt was for this reason that T was in favor of submitting it as |

a single propesition, unembarrassed and unencumbered by the

price of statehood, for when the price of statehood :goes into the |

controversy, the result of that election amounts to nothing as to

the settlement of the questiens in which we are primarily con- !
cerned. I realize, however, that under present conditions this

is the only way by which we can carry out our pledge to admit
these Merritories as States into the Union, and I shall therefore
vote for this resolution.

ir. OWEN. Mr. President, I wish to place in the RECORD |

two telegrams, one from J. P. Dillon and J. H. Rebinson, and

ancther by M. G. Cunniff and H. R. Wood, of the Yavapai

County Stateheod League, of Arizona, in which they ask for the

passage of this measure substantially as it is before the Senate. :
The VICH PRESIDENT. Without objection, the telegrams !

will be printed in the RECORD.

The telegrams are as follows:

PRESCOTT, ARiZ, August 16, 1911.
Hon. R. L. OWEN,
United States Senate, Washington, D. C.2

The Democratic Party of Arizona ig eternally grateful for the states-
manlike action of the Democrats of House and Senate in passing the
Tlood resolution. 'The responsibility for nullifying it is now on the
President alone. We now earnestly beg you, if the Dbill can not pass
both Houses over his veto, to amend the Flood resolution in the single
particular of making the elimination of the judiciary recall mandatory,
and pass it again before the special session ends. The President’s ac-
tion, following the stand the Democrats took for Arizona, relieves the
Democratic Party of any responsibility for the coercion, and Arizona
will go overwhelmingly Democratic. The people of Arizona and the
Democratic Party earnestly petition you thus to give us statehood

J. P. DILLON,
Chairman Territorial Democratic Central Commitiee.
Attest: J. H. ROBINSON,
Secretary.
PRESCOTT, ARIZ, August 16, 1911.
on. Rort. L., OWEN, i .
United Siates Senate, Washington, D. C.:

If Congress can not pass Flood resolution over President’s veto, the
people of Yavapai County ask you most earnestly to give us gtatehood,
put through the Flood resolution, amended only in the judiciary recall
feature, and in no other. We pray you to take this action during this
special session. 'The people of Arizona thank you heartily for standing
by the Flood resolution, which was what they desired.

THE YAVAPAL COUNTY STATEHOOD LEAGUR,
By M. G. CUXNIFF, Chairman.
H. R. Woob, Secretary.

Mr OWHN. I do not wish to detain the Sepate any longer
than possible at this late hour.

In discussing the initiative and referendum several days ago,
the Senator from kinnesota [Mr, CLarP] pointed out that in his
State plate matter was being sent out free of cost to the country
newspapers containing an argument against the initiative and
referendum. I received his morning from Michigan an editorial
of like purport, which I desite to place in the REcCoRD.

The VIOCE PRESIDENT, Without objection, the editorial
will be printed in the RECorD.

The editorial is as Tollows:

[From the Evening Press, Thursday, Aug. 3, 1911.3
TAINTED NEWS AGAIN. 7

When one is offered something for nothing it is justifiable to seelk the
motive. The smaller newspapers of this country are being offered some-
thing for hing. ‘Fhe donor is a Chicago mewspaper syndicate service,

and it ; o page of plate matier containing Benator SUTHER-
LTAND'S > Gelivered in the Senate July 11 against the initiative,
referen 1, and recall UIEERLAND, of course, 1s a reactionary, and

al interests’ friends are his friends.

re would be very simple, indeed, to suppose that the syndicate,
a Dhusiness institution which exists for the sole purpcse of making
money. is being $o generous with its own cash. Some one else is paying
for this plate, some one who is interested in the discrediting of progres-
give measuyres that are intended to restore government to the people, and
in the encking off of “agitation” againsi excessive tariff rates. It is
ot costing any small sum to print this plate and distribute if through-
cut the country. The ““gome one ’’ concerned hepes to get a definite re-
furn for this geperosity. Just leaving the tariff alone is worth millions
to the interests conccined

the spe
Now,

Who is paying the Dbill? ﬁot Sormerraxp. But it doesn’t
much so long as the pu‘bli'c that has this tainted news thrust orfn iatttlg
%lltogs ezﬁy .enc%%g]é ’Eﬁ “ bite ” 10n thlis bait realizes that it is being paid,

e trouble is that the general public is not aware o s i
dexE’}xous are the tricks g? prifvil{ege, are of how crooked and

very newspaper editor o ichigan who receives this very generous

offer not only should refuse it, but he should lose no ti i i i
readers what he thinks of it. 0 thme in telling his

Mr. OWEN. I also offer an article on Why courts become
unpopular, and which illustrates the reasoning of the people
which has led to this demand for the recall of judges, which I
should like to have go into the RECORD.

The VICE PRESIDENT. Without objection, the article will
be printed in the REcozp.

Mr. MARTINE of New Jersey. ILet the article be read.
_ Mr. OWEN, I should like to have the article read from the
desk. Several Senators would like to hear it

The VICH PRESIDENT. Without objection, the last article
will be read by the Secretary.

The Secretary read the article, as follows:

WHY COURTS BECOME UNPOPULAR,

The other Gay a Federal judge holding court in New York City fined
a lawyer $45,0600 for organizing wire pools. The district atforney
begged for & jail sentence because the lawyer was, in his estimation, a
dangerous criminal. He had dragged into illegal combinations honorable
men who had no intention of doing an illegal act. When they became
suspicious he told them he had consulted the Department of Justice and
it had approved. Nevertheless the judge let the man go with a fine,
. Not long ago he did send a man to jail for three months. He was an
importer, on a small scale, of dates, figs, and cheese from Greece. He
tried to cheat the customs, as others have <done, and got caught at it.
Probably he deserved what he got. But when this same judge had to
pass on the same day on the case of a millionaire importer of miliinery
and dress zoods mixed up in frauds which had cocst the Government a
million and a half, he was let go with a $25,000 fine, though a jail
sez:i‘tﬁnce was asiliedl fqu1 "

e man was the less deserving of leniency because e had jumped hi

bail, fled to Europe, and remaineﬁ away for months. JUL bis

Earlier in the year anether Federal judge sitting in New York City
refused to send to prison a wealthy art importer who had swindled the
Government out of millions, on the ground that he was in ill health,

i and imprisonment might kill him.

When the people see men who have stolen a few hundreds of dollars
or less sent to prison, even when they are in ill health, while wealthy
malefactors who have stolen millions escape, they begin to doubt the
existence of ‘“even-handed justice.”” It occurs to them that judges
might have a better sense of proportion in awarding punishments if they
were subject to some degree of popular control. They commence talk-

ing about the recall to rid themselves of judges who know not justice.

For that talk and the new-fangled judicial recall device some judges are
responsible.

Mr. OWEN. Mr. President, stripped of all verbiage, the
meaning of the veto of the President because of the “judicial
recall ” in the Arizona constitution isa declaration on the part
of the Chief Executive that he is unwilling to admit Arizona
and New Mexico to enjoy the rights of self-government on an
equal footing with the other States of the Union as guaranteed
by the Censtitution, because Arizona proposes to exercise this
right in a manner the Chief Executive does not approve.

Tt is not pretended that the “ judicial recall” is in violation
of the Constitution of the United States, of the Declaration of
Tndependence, or of the enabling act.

The President thinks the judicial recall is not wise “ govern-
mental policy,” and therefore he refuses to allow a sovereign
State to exercige its own 1right of self-government, because, in
the proposed exercise of this right, the people do net yield to
nis views. He thinks Arvizena should be denied statehced be-
cause, under its constitutional right of self-government, they
favor the judicial recall. His sole justification for denying
Arvizona its right to statehood on an equal footing with the
other States of the Union is because, in the exercise of such
right, they adopt the judicial recall by the vote of the people,
TTe does not approve this. He says that, in bis opinion, it “is
destructive of free government” The fact is such a veto i
« Jastructive of free government”” To deny the right of free
government to a sovereign State by veto as a condition of its
admigsion on an equal footing with the other States is a grave
wrong done to “free government.”

Tt is an unwarrantable attack on the fundamental right of
self-government, which I deeply regret.

Arizona proposes the freest government in the United States,
giving the majority of the people of the State the right to
amend their constitution at will; to nominate, elect, and recail
their own officials. If they find the judicial recall inexpedient,
under the free government of Arizona they can amend it at any
fime. Thirty-two States of the Union provide in their consti-
tutions for the recall of judges by the address of the legislature.
Forty-three States provide the automatic recall by short tenure,
but the recall by popular vote, although conceded to be &
right which other States have, which Oregon has long enjoyed,
and which California is about to adopt, is to be denied Arizona,
and her people are to be denied the 1ight of self-government
because they have dared to sdopt it.

With profound respect for our Ohie}f Executive, I deem it
my duty to say that the veto is not justified, for the simple rea-

e e ool
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son that the people of Arizona, under the right to be admitted

on an equal footing with the other States in the Union, have a
right to govern themselves in their own way without the inter-
ference or coercion of the Chief Executive of the United States.

The power of the Executive is so great, since a minority qf
the Senate can sustain the veto, that he is able to coerce Ari-
zona by his veto, to coerce Congress by his veto, into requiring
%rizona to strike out the judicial recall or remain out of the

nion.

It is not denied that Arizona will have the right legally to
provide the judicial recall immediately after admission, nor is
it doubtful that Arizona will immediately adopt it when ad-
mitted.

It seems to be the idea of the President merely to emphasize
before the country his disapproval of the judicial recall by
vote of the people, and I feel it my duty as an advocate of
popular government to place on the records of the_cot}ntry an
answer to the reasoning offered by the President in justifica-
tion of the veto. .

But, first, I think it proper to say tbat the president}al veto
{s not justified, even if he were right in disapproving the
judicial recall. The President is in grave error to deny the
people of Arizona the free and full right of self-government
merely because in the exercigse of their acknowledged right of
self-government they do not yield to his personal views. The
President is in grave error in coercing them, as a condition of
admission to statehood, to submit to his will, and he does a
wrong to all those who believe in the judicial recall by this
abuse of the veto power, by using the powers of the Presidency
and the prestige of that high office to put the seal of his con-
demmnation on this policy of government. He does a wrong to
both “California and Oregon in such an unjustified veto.

The first reason offered by the President is that the majority
of the people of Arizona can not be trusted to deal justly with
the State judges, if they are subject to recall. He suggests that
the “wunbridled expression of the majority, converted Dhastily
into law or action, would sometimes make a government tyran-
nical and cruel; ” that the majority should be subject to checks
to prevent the abuse of their power on the minority. The
Pregident says:

Constitutions are checks upon the hasty actions of the majority.
They ave the self-imposed lestraints of the whole people upon 3 ma-
jority of thém to secure sober action and a respect for the rights of
the minority.

The President does not trust the majority of the people
unless they are obstructed in. the exercise of their will by va-
rious checks and devices. This is the vital point of difference
between the progressives aund those who oppose the progressive
movement. The progressives believe in the integrity, honesty,
and wisdom of the majority. They believe that the majority is
conservative. The majority well knows that it consists of
individuals, of groups of individuals, and of minorities, and
that the safety of the majority absolutely depends upon the pro-
tection of the individual and of the minority. It is for this
very reason that the majority have always declared in favor
of free religion, free speech, and every liberty justified by the
rights of others. It is this clear conception of the majority
that has all these years given protection to the individual by
the voluntary and deliberate act of the majority. I deeply
regret that our honored Executive should take the view of
those who oppose the progressive movement, and should speak
of the “unbridled expression of the majority,” “the hasty ac-
tion of the majority,” and suggest that the majority might be
swept “by momentary gusts of popular passion,” “by hasty
anger,” or be moved by “firebrands and slanderers” and by
“ stirrers-up of social hate”

My President, the sober common sense of the majority of the
people, exercising its right in the dignity, gquiet, and seclusion of
the voting booth, is not moved by the mob spirit; it is not
turbulent, violent, moved by * hasty anger” or “ gusts of popu-
lar passion.” The views of the majority of the people, under
the safeguards of the American ballot box, is the most con-
servative, thoughtful, and trustworthy power in the TUnited
States, and will abundantly Shfeguard the right of the indi-
vidual citizen to all of his rights to life, liberty, and the pur-
suit of happiness. It is only on the majority the citizen can
rely. The danger of the citizen is to be found in the craft and
corruption of the few, of the minority, who have by indirection
and by checks on the majority usurpéd undue power in the
governing business.

The danger of this country lies in the governmental control
by minorities and by the agencies through which they operate,
including a judiciary nominated by privilege and kept in power
by craft.

Our honored Chief Executive suggests that ¢ often an intelligent
and respectable electorate may be so roused upon an issue that

it will visit with condemnation a decision of a just judge.” I

emphatically deny it. An  “intelligent and respectable elec-
torate” will not visit with condemnation a decision of a just
judge at any time, much less with frequency or “often,” as our
honored Chief Executive imagines., The majority elects and
reelects and continues to reelect just judges in our numerous
States, and the more just the judge the more certain is his re-
election. Not an instance can be glven of a judge defeated by
the people because of his upright conduct.

The idea that the majority of the people will be moved by
“hasty anger *” against a faithful judge executing the law laid
down by the representatives of the majority has no just founda-
tion in fact. The majority of the people will never be moved by
hasty anger to deal unjustly with a faithful public servant.
The majority moves only too slowly in dealing with unfaithful
public servants, and this is manifested by the experience of the
governments of many of the cities of the Republic and of the
States where it frequenfly happens that organized criminal
minoerities, engaged in the governing business for profit, are per-
mitted for long periods of time to pursue their bad conduct
without being called to vigorous account by the justifiable
anger of the majority. )

The President thinks the judicial recall is “ destructive of
free government.” 'The people of Arizona, like Oregon and
California, familiar with gross judicial abuses and a control
of the judiciary in California by the Southern Pacific Railroad,
believe the judicial recall an essential part of free government.

But whether the people of Arizona or the President be right,
there is no doubt whatever that the people of Arizona have the
right to determine this matter for themselves, and that the
Chief Execufive has no right to coerce them in the matter of
their own self-government, The President has raised the issue
ag fo whether or not the people of Arizona should have the
rvight of self-government or whether they should be denied this
right, and on this is . I think, the President is in errvor to
deprive them of the right to govern themselves merely because
they do not propose to govern thewmselves in accordance with
his opinion.

The second point which the President makes is that the
judges, under the judicial recall by a vote of a majority of
the people, would be so intin:idated that they would become
“{imegervers and trimmeis,” The President says:

The character of the judges would deteriorate to that of tiimmers
and timeservers, aud independent judicial action would be a thing of
the past.

Mr. President, the character of our State judges, who are
elected by the people for short terms and who are subject to
automatic recall and who are subject to recall by the legisla-
tares without impeachment and without assigning cause for
recall, shows that the President’s anticipations are not justified.
Our State judiciary is well deserving of the commendation
which even the President generously gives.

The people ordinarily select good men for judges, and the
judges in the very great majority of cases, under the system
of popular election and short tenure, have not become “ {rim-
mers and timeservers.” The recall of State judges is so rare I
do not remember a single case in recent years. Undoubtedly
they are subject to the influence of sound, matured public opin-
ion, and it is only right that they should be. All men, whether
judges or not, are subject to the infinences that surround them,
and it ig this very fact, which the President so strongly em-
phasizes—that the judges ave subject to influence—that makes
it of the greatest importance that the influences which do en-
viron the judge should be gecod influences and not bad infiu-
ences.

The very reason the people of Arizona demanded the judicial
recall by popular vote grew out of the experience in California,
where the judges were under the influence of the Southern-
Pacific Railroad. Privilege can exercise its influence in a great
variety of ways. For example, it can skillfully bring about, by
machine methods, the nomination of a man and the election or
appointment of a judge whose previous predileciion ig alto-
cether favorable to privilege, though not understood by the
people.

Privilege can, by the hypnotic influences of skilled social
and personal agencies, lead the mind of a man away from the
people and into the service of privilege, and since judges are
equally subject to the crafty occult influences of privilege, as
well as to the influences of public opinion, we must choose
which of the two influences shail prevail. Theose who believe
in the progressive movement prefer the infiuence of the people
to the influence of privilege. 1 Dbelieve that the American
people, when they have cousidered this question, will decide
that since the judges are more or less subject to influence, it
is better te have them subject to the conservative, honorable,
wise, and just influence of public opinion rather than
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to have them subject to the crafty or corrupt influence of
privilege without any power in the people of a direct remedy.
Between the influence of privilege and the influence of the
people, I stand firmly for the influence of the people, and this
I regard to be the vital issue in dealing with the control of the
judiciary, Whether in the State or in the Nation.

It is thig difference in the POINT OF VIEW BETWEEN THE PRO-
GRESSIVES AND THEIR OPPONENTS THE PEOPLE OF THE UNITED
STATES MUST SETTLE.

Mr. President, I ask to have printed as a Senate document
an abstract of the argument on the recall of judges which I
delivered some days ago.

The VICE PRESIDENT. Without objection, an order for the
printing thereof will be entered. [S. Doc. No. 99.]

Mr., WILLIAMS, Mr, President, I think the wisest and most
beautiful part of our governmental scheme is the fact that we
are a Republic of Lesser Republics and that all sorts of gov-
ernmental experiments can be tried out on a limited field with-
out affecting the welfare of the entire Nation.

I am perfectly willing to see Arvizona {ry any governmental
experiment that she desires to try, provided only that it is not
an ‘experiment in its nature violative of the Constitution of
the United States and that it does not involve in its nature the

estruction of a republican form of government in the States.

I do not believe, Mr. President, that the President of the
United States in his veto message, unofficially received, has
made any argument that is germane {0 the case under considera-
tion.

The question before us is not the wisdom or the folly of
the recall of judges. It is the wisdom or the folly of permitting
and not interfering with the right of local self-government upon
the part of the people of Arizona. In my opinion the most
sacred thing in the world next to personal, individual self-
government is community self-government, especially under our
scheme of Government.

I do not believe that the President ought to have predicated
his attack upon the sovereign rights of the people of Arizona,
if Arizona is to become a sovereign in the Union, upon the
nongermane ground of his opposition to the judicial reeall. As
far as my individual opinion is concerned, so that I may not be
misunderstood, I do not believe in the recall of judges. I some-
times suspect that there must be a form of popular brain storm
and that that must be one of the results of it. Some of these
days in the future when the common sense of mankind has heen
improved to such an extent, far beyond what it is now, as that
the commonalty itself may be a fair judge of judicial ability
and judicial capacity, it may be well to have something of that
sort, but I do not believe that we have yet reached the stage
in the progress of average human intelligencs when it is safe
to go that far.

But that is not the question at all. The question is whether
the United States Government, through its Congress and its
President, has a right to fix as limitation upon a new State
entering the Union anything which a State already existing in
the Union is free from as a limitation. If New York to-morrow
wanted to pass a statute or a constitutional provision for the
recall of judges New York could do it. Massachusetts could do
it, Kansas could do it, Mississippi could do it, and Missouri
could do it; and there is no moral or civic right on our
part to admit into this “indestructible Union of equal and in-
destructible States” a State upon conditions that render her
powers of sovereignty even apparently inferior to the powers of
sovereignty of any State in the Union already admitted.

Here, at any rate, “equality is equity,” and inequality is
injustice,

The Congress of the United States tried that in the case of
the State of Mississippi back in reconstruction days, and so
far as I know inaugurated the idea of putting into enabling aets
some sort of pretended or assumed limitation upon the power
of equal States. It said that Mississippi should not be readmit-
ted to the Union except under the provisions of a reenabling act,
and that enabling act provided, among other things, that Mis-
sissippi should never at any time adopt an educational qualifi-
cation for suffrage. The time came when Missisgippi in her

majesty and power and intelligence chose to do what the Con-
gress of the United States said she could not de, and she did it,
and the Supreme Court of the United States upheld her right
to do it, because, the Supreme Court said, Massachusetts has an
educational qualification, Connecticut has it, California has if,
and it is not given to the Congress of the United States to deny
to any State any power which any other State has,

Mr. President, that was an act of tyranny in the case of the
State of ﬁ‘:swsmm, partisan tylanny, to pelpetuate negro rule
and Republican ascendancy, and in my opinion this limitation

upon Arizona is an act of Federal tyranny and Federal usurpa-
tion of authority.

I am well aware, of course, of the familiar argument that
since we have to pass upon the act admitting a State, we have
a right to pass upon its wisdom; and that the power rests with
us I have no deubt; but to exercise a power which is in itself
powerlessly exercised is folly. If Arizona wants recall of
judges or any other form of governmental insanity, if you
consider it such, she has a right to have it, provided it is not
violative of the Constitution of the United States, and provided:
that it safeguards a republican form of government, which this
undoubtedly does. She can do it five minutes after she is
admitted. If that be, as it is, her 11g11t after entering the
Union, it is her right on and wh xle entering the Union.

I shall vote for this joint resolution because it emancipates
Arizona from all except constitutional limitations by making
her a State, and I hope that when she is emancipated and be-
comes a State she will not adopt the recall of judges; but if
she does choose to de it, in her right of self-government, it is
her affair. The most sacred thing in the world is the right of
self-government, and it is accompanied, necessarily, by the risk
of self-misgovernment, which is itself a guasi 116“t

Mr. ROOT. Mr. President, I fully agree with the view ex-
pressed by the Senator from Misgissippi [Mr. WririaMms] as to
the character of the provision for the recall of judges. I can

not, however, go with him in his view of our duty in regard to
the admission of the Territory of Arizona as a State with a pro-
vision in her constitution for such a recall.

I do not think that the joint resolution now before the Sen-
ate requiring Arizona to eliminate from her proposed constitu-
tion the provision for the recall of judges is any interference
with any right of local self-government, Arizona is not new a
State. When she becomes a State, she will have a right, I
agree with the Senator from Mississippi [Mr. Wirrrams], to
adopt a provision for the recall of judges. It will be no con-
cern of ours. She will have a right to be as wise or as foolish
as she can and as she wishes. 'We not only will have no right
to interfere, but we will have no power to interfere with her in
the making of such provisions when she has become a State
and has acguired the right of local self-government as a State,

My, WILLIAMS. Mryr, President——

The VICE PRESIDHENT. Does the Senator f‘“om New York
yield to the Senator from Mississippi?

Mr, ROOT. Certainly.

Mr. WILLIAMS. Does the Senator from New York think
that the Congress of the United States could be justified morally
in fixing any limitation upon the power of a new State which
could net be fixed upon the power of an old State?

Mr. ROOT. Morally? No. I think the Congress of the
United States is bound to accept in good faith and in accord-
ance with the spirit, as well as the letter, the provision that all
States shall be equal, with equal rights and equal powers; and
the instant that Arizona has become a State she is emancipated
from all control in respect of all that vast field of local self-
govemmcnt which belongs to the oldest and the most powerful
State in the Union.

But, sir, Arizona is now a Territory. She has not the right of
local self-government. We are engaged in determining the con-
ditions upon which we shall give her that right. We are en~
gaged in determining the conditions upon which that 200,000
people, who at her election cast 16,009 votes upon the adoption
of her constitution, shall send to this Senate as many Senators
with as great a voice and as effective a vote as the 9,000,000
people of the State of New York, the 7,000,000 people of the
State of Pennusylvania, the 5,000,000 people of the State of Illi-
nois, and the 4,600,000 people of the State of Ohio. She has not
local self-government to-day. She is subject to our Government,
We have said by solemn statute that “ we will admit the Terri-
tory of Arizona when emancipated from our control, provided
she adopts and sends to us a constitution which we approve.”

Now, sir, I differ with the Senator from Mississippi [Mr.
Wirriaxs] in this: It seems clear to me that in the last act
which the Congress of the United States performs in the ex-
ercise of its plenary control over the Territory of Arizona,
acting under the statute which requires us to approve or diss
approve the counstitution upon which she appears here and asks
for her release from our control, we shall act according to our
own judgment and our conscience and require that constitution
to be one that we really and in truth approve.

When we have done that, when under a constitution that we
do approve we have emancipated her from our control and made
her a State, the next day, if she chooses, she may begin the
process by which she can amend her constitution and includeé
in it any provision whether we approve it or not. But until
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that moment comes the responsibility is with us, the power is
with us, the duty is with us to say that this Territory shall
follow the rules which we believe are essential to the main-
tenance of a free, orderly, just, civil community. As I believe
one of the rules necessary to answer that description is the
rule which provides for an independent, impartial, and coura-
geoxt}sqjudiciary, I shall vote for the joint resolution now re-
ported.

Mr. WILLIAMS, Mr. President, just one word, and only one
word. The argument of the Senator from New York is substan-
tially this, that while it would be very unjust and very wrong
to cut a child’s band off after the child was born, it would be
perfectly right to do it immediately before the child was born.
It seems to me that the point at which we begin to meet the
question of statehood is the point at which we admit a State
and not the day after. It seems to me that we owe a respect to
the equality of the State that is supegior to our own private
opinions ag to how the State should exercise its power, and that
we owe that to the State while it is being born, and not merely
after it is born. It seems to me that there is no distinction pos-
sible.between Arizona and Arizona, between Arizona two min-
utes before and two minutes after she is born to statehood.
Arizona is Arizona. I understand, of course, that as long as the
State is under Territorial government it is a Terrifory, and that
it is subject to, or has been claimed to be subject to, the plenary
power of Congress, although that “ plenary power” over a Ter-
ritory I have contended is not “plenary ”; but call it by that
name, if you choose. Even that power is subject in its exercise
by Congress to certain general principles, and one of those gen-
eral principles is that you shall commit no inequality among
equal sovereigns or any injustice. When you commit the ino-
equality upon a Territory which is being born as a State, cut-
ting off its wrist or putting manacles upon it in a Union where
the other States have preserved their wrists and have no man-
acles placed upon them, you are carrying ‘‘ the plenary power”
of Congress over a Territory over into the area of its state-
hood; you have passed the natal threshold.

Mr. ROOT. Mr. President, it appears to me that a more apt
illustration would be a guardian who, because his ward imme-
diately after becoming of age and acquiring entire control over
hig property may squander it, justifies himself in permitting
the infant to squander it before he becomes of age. It seems
to me that the guardian must perform his duty up to the point
where the infant is emancipated. After that point is reached
the adult man may work his own will,

Afr. WILLIAMS. Ah, Mr. President, but what would be
thought of a guardian who undertook in the writing to emanci-
pate a ward to limit his emancipation, and in the writing of
emancipation itself manacled the ordinary individual citizen’s
right of the allegedly emancipated ward? The Senator from
New York seems to forget that this is an act of emancipation.
It is not the last act of Territorial government; it is the act of
emancipation itself.

Mr. ROOT. It is our last act of government over the Terri-
tory. I never knew of a guardian manacling his ward, but the
guardian may, under certain proper circumstances, exercise re-
straint over a ward. If the circumstances justify it, it is proper
for the guardian to exercise that restraint. The instant that
the guardianship ends and the ward attains his majority he
may put an end to the restraint; and that is the case here.

Mr. WILLIAMS. Abh, Mr. President, but the difference is
this: The Senator says that the instant the guardianship
terminates the restraint terminates, If he were to follow that
analogy in this case, assuming ourselves to be guardians for
the Territories, there would be no quarrel between us. But
he wants to follow his restraint beyond the moment when
Arizona becomes a State. He wants to make an enabling act
of Congress restrain and manacle Arizona for some time, I
do not know how long, beyond her becoming emancipated and
becoming a State. Whether it is one hour or five hours or
five months or six months it is equally wrong in principle, be-
cause Avizona has a right, if she have any right to enter the
Union at all, and we have decided that, after the consideration
of her population, degree of preparedness, and so forth, then
she has a right to enter the Union as the equal of New York,
as the equal of Mississippi, as the egual of MMissouri, as the
equal of DRichigan: and it is not right, in the very first
moment, te manacle her hands because we are afraid she will
misuse her bands, except in so far as the Constitution of the
TUnited States already manacles them.

Mr. ROOT. We do not manacle Arizona, Mr. President.
Arizona has no right to enter the Union., It is for us to say
whether she shall enter it or not.

Mr. WILLIAMS, I admit that.

Mr. ROOT. The very instant that she has entered it her
hands are free to make such constitution as she sees fit to
make,

Mr, WILLIAMS. Mr. President, Arizona has no right to
enter the Union except by our permission. But Arizona, hav-
ing her right to enter the Uniocn acknowledged by us, must
enter it—has a right to enter it—as an equal State, and we
have no right to make her entrance, by our limitation, that of
an inequality.

Mr. OWEN. Br. President—— -

The VICE PRESIDENT. Does the Senator from Mississippi
yield to the Senator from Oklahoma?

Mr. WILLIAMS. I do.

Mr. OWEN. I call the attention of the Senator to the treaty
of Guadalupe Hidalgo, which gives Arizona the right to be ad-
mitted as a State.

My, WILLIAMS. I understand the sense in which the Sen-
ator from New York used the word “right.” Of course, every
Territory of the Union has a right wnder our spirit of free in-
stitutions at some time to enter the Union. But I understood
him to mean that it is a right which she can not exercise with-
cut our permission, which is absolutely true, of course. She
has no legal right to enter the Union without an act of ours,
but in entering the Union she has the right to enter it equally,
which is a totally different proposition.

Mr. ROOT. There is no right to enter the Union egually or
in any other way. There ig a right upen becoming a member of
the Union to be equal, and that we secure to her by this joint
resolution,

Mr. WILLIAMS. And there again, Mr. President, I would
change the verbiage used by the Senator from New York. I
would not say she has that right “upon ” becoming, but she has
that right “in” becoming, not “after” hecoming but “ while”
bhecoming.

Mr. REED. Mr. President, the right of the Territory of Ari-
zona to be admitted as a State has been so strongly presentfed
and the provisions of her constitution so ably defended that I
would not arise at this late hour of the debate except for the
fact that certain arguments advanced against the constitution
are, in my opinien, unsound, and various inaccurate statements
regarding the terms of that constitution have (of course inad-
vertently) been made.

The Senator from Minnesota [Mr. NeLsoN], whom I sought
te interrogate yesterday, and who, in substance, declined per-
mission, discussed the constitution of New Mexico and pre-
sented the view that it is so complete and perfect an instrument
it should be accepted without qualification or amendment. In
contrast with the constitution of New Mexico he argued that
the constitution of Arizona was unfair, inequitable, and dan-
gerous.

In substantiation of this charge he called attention, if I cor-
rectly understood him, among other provisions, to section 8 of
the Arizona constitution, and claimed that it unjustly discrim-
inated against the Spanish inhabitants of the Territory. The
section referred to reads:

Eighth., The ability to read, write, speak, and understand the Eng-
lish language sufficiently well to conduct the cduties of the office with-
out the aid of an interpreter shall Le a necessary qualification of all
State officers and members of the State legislature.

This provision of Arizona’s constitution is condemned, and
in the same breath eulogy is pronounced upon the constitution
of New Mexico, it being exploited as of such perfection that
any amendment is undesirable. Now, let me read you section
5 of the constitution of New Mexico.

Sue. 5. It is hereby provided that the ability to read, write, speak,
and understand the English language sufficiently well to conduct the
duties of the office without the aid of an interpreter shall be a necessary
qualification for all State officers and members of the legislature

Thus we find that the constitution of New Mexico, which was
declared to be a perfect instrument, expresses the identical ides
in the identical language which we find in section 8 of the
Arizona constitution. Yet the Arizona constitution is con-
demned because it contains this language, while the New Mexico
constitution is praised, although its section 5 is identical with
section 8 of the constitution of Arizona.

The reascon both constitutions employ the same language is
easily discovered. We have only to examine the enabling act
which was passed by Congress. The pecple of these Territo-
ries had nothing whatever to do with writing the enabling act,
Certainly they were not responsible for the language to which
T shall call attention. Section 5 of the enabling act expressiy
provides that the constitution of Arizona and the constitution
of New Jiexico must contain the following provision :

Sec. 5. * % % the ability to read, write, speak, and understand
the English language sufficiently well to conduct the duties of the
office without the aid of an interpreter shall be a necessary qualifica-
tion for all State officers and members of the legislature,
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Thus we find the Congress of the United States initiated this
provision. Thus we find Congress imposed upon these Territo-
ries the acceptance of this specific language. Thus we find that
both Territories, being helpless in the premises, accepted the
language which Congress dictated. Yet the prejudice of some
Senaters on the other side condemns the people of Arizona for
placing in their constitution the very thing we compelled them
to there place. At the same time the same prejudice enables
these same Senators to accept with commendation and praise the
counstitution ¢f New Mexico, although it embraces the same
language used in the constitution of Arizona, and although that
language was forced into both constitutions by Congress.

Mr. President, I have referred to these contradictory positions
merely to illustrate how far prejudice can run, especially when
yoked with partisan interest. .

a further example: By iis terms the constitution of
ona provides that it may be amended by the majority of the
ople at an election duly held, provided, however, that the pro-
sed amendment shali have first been agreed to by a majority

cach branch of the legislature, or the submission thereof
sall have been demanded by 15 per cent of the voters by peti-
ion duly filed.

Ty this latter provision an extreme or radical proposition?
Poes it destroy the stability of the proposed constitution? I
nik net. It has Deen charged that if the people are given the
igiit by popular petition to demand the submission of an amend-
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irmoil, elections will be held every few months, all sorts of
tastic and senseless propositions will be forced upon the
orate, and thus the stability of the constitution and laws
will be destroyed. I do not agree with these views. They are
conflict with the experience of those States which have
pted similar provisions. In my own State the people by
stitutional amendment reserved to themselves the right to
itinte a law. The initiation provision only requires 8 per cent
of the legal voters of two-thirds of the congressional districts.

Notwithstanding the fact that this right of the people has ex-
isted for mearly three years, it bas been exercised but once,
when an amendment relating to prohibition was voted on at the
time of a general election. That was a question which, of
course, has always aroused great public interest.

The reason the initiative has not often been employed, and

will not be often employed, lies in the fact that no man or or-
ganization of men will take the trouble to secure, or, indeed, be
able to secure a petition signed by any considerable per cent of
the people of an éntire State unless a matter of grave impor-
tance, reaching info every home and touching the life of almost
every citizen is pressing for attention. Hence I say that all
declarations here and elsewhere made to the effect that the
reople will be kept in constant turmoil and be required to vote
at fiequent intervals is not sustained by experience. Such
declarations are mere vaporing of extremists—the result of
exaggerated imagination.
The point I want to emphasize is that the Arizona consti-
tution is go drawn tbhat it can not be amended hastily, thought-
lessly, or without due consideration. On the contrary, care
ias been taken to insure deliberate judgment and afford the
amplest opportunity for the fullest discussion. At the same
time the instrument is so constructed as to forever retain in
the hands of the people the right to change their fundamental
law. Thus they have made the constitution not an unyielding
and inflexible chain to bind and circumscribe their liberties.
but rather a fortress which protects their rights. This thought
runs throughout the instrument and characterizes its every
article. Singular it is that such a constitution finds so little
favor upon the other side of this Chamber. Even more singu-
lar is it that those who oppose Arizona’s constitutional magna
charta can accept without criticism and swallow without
grimace the constituticn of New Mexico, It is exactly to their
taste. It possesses that particular flavor of repression which
delights a standpatter’s palate. Yet I declare there has never
been an Ameiican State, there has never been a free people
who have adopted a constitution and placed so many restrie-
tions upon the amendment thereof as you will find in the pro-
posed constitution of New Mexico. That constitution is indeed
marvelously well puilt for those who do not believe the people
can be trusted to govern themselves. As one reads the aston-
ishing amendment provision he is forced to conclude that its
framers believed that “all wisdom, all learning, all gift of
prophecy,” had descended upon them. .

Ve can not escape the opinion that the members of this
convention really thought they had broken the locks of time
and ravished the casket of the future of its last jewel of wis-
dom. Really, these gentlemen must have conceived that no

man yet to come upon the earth could possibly produce a !
single thought which might improve upon their marvelous
masterpiece. And so believing that their little constitution
fixed the boundaries of human intelligence, entertaining the
illusion that they had surveyed and located the horizon of the
philosophy of government, these legislative architects sought
to make their handiwork eternal. They therefore sought to
make it--as the laws of the Medes and Persians—so that it
“ could not be altered.”

Media and Persia, the only countries that ever enacted un-
alterable laws—swiftly their national race was rui, In Iust
and blood, in cruelty and crime, the ghastly history and tragic
end are briefly chronicled. It is a tale of altars erected to
superstition, temples dedicated to sensuality, thronss main-
tained by armed force; government by brutal tyrants over ab-
ject slaves—a black page, splashed with blood. The unaiter-
able statutes were chaing despotism forged for freedoms. The
monarch who oppressed and the serf who wore his legal gyves
were alike powerless to defend their country against the first
vigorous assault. The backs which had bent before authority
were 80 weak they could not sustain the burden of battle; the
hearts broken in the mills of tyranny were not stout enough to
endure the terrors of war—so Media and Persia fell. The
heaven-challenging walls of their mighty cities, their lofty
towers, their frowning battlements, the throne of monarch, and
the den of slave all disappeared in one vast cataciysm of horror.

Where now are the unalterable laws of Media and Persia;
where the civilization that did not admit of change and the
government that defied progress and set its irou heel upon the
people’s liberties? Above them all the dust of time lies thick,
the desert sands drift in dismal heaps, and the wild beasts lie
in wait for passing prey—the very place where once they were
was lost for centuries. Only the curiosity of the antiquary has
discovered and deciphered their laws, which serves no purpose
save to prove the ignorance and cruelty of those who wrote
them thinking their handiwork so divine that it were sacrilege
to change a syllable. Cambyses, Cyrus, Darius, Xerxes, Smer-
dis, and all the bloody tyrants of those unfortunate lands
doubtless (like the framers of the constitution of New Mexico)
were opposed to the initiative, the referendum, the recall.
They were in truth against all amendments whatsoever.

For a moment let us examine the amendment clause of this
remarkable New Mexico constitution. If possible, let us dis-
cover why Senators upon the other side hold it in such high
regard, why they so love an instrument that denies the people
of that great Commonwealth the opportunity to ever rectify any
mistake now made or to take a new step in advance, if perad-
venture the march of events shall lead to higher moral ground
or loftier intellectual altitudes.

New Aexico’s constitution provides that before an amendment
can be submitted it must be approved by two-thirds of all the
members of each branch of the legislature. Mark you, not a
majority, but two-thirds; and notice further, not two-thirds of
the members present and voting, but two-thirds of all the
members. So that a minority of even less than one-third in
either branch of the general assembly, aided by the accidental
absence or the illness of a few members, could effectually bar
he people from an cpportunity to vote upon an amendment, no
matter how grievous the emergency nor how universal the de-
mand.

Second. It is provided that once in eight years a majority of
both housges can submit amendments, but if the legislature un-
fortunately neglects to act at that time, or the amendment when
suhbmitted fails for any reason, then for the succeeding eight
vears the people are again relegated to the two-thirds rule.

" If {his were the end of the restrictions, they would be suf-
ficiently enerous and dangerous. A furtber examination, how-
ever, shows that when once an amendment has run the gauntlet
of the legislature and escaped with its life the people are nog
yet permitted to vitalize it by a majority vote, for the coustitu-
tion further provides that it must be adopted by—

an afirmative vote cqual to at least 40 per cent of all the votes cast
at said election in the State.

That restriction, Mr. President, means that in all human prob-
ability there never will be a constitutional amendment adopted
at any general election held in the domain of New Mexice. 1
assert this, because it is the experience of States that a consti-
tutional amendment submitted at any general election rarely, if
ever, receives the vote of 40 per cent of all the people veting
upon the candidate who receives the highest number of votes.
This transpires because some voters are indifferent, while many
more in the haste of casting their ballots simply forget to vote
on the proposed amendment So here is a second obstacle slinost
insurmountable.
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Mr. OWEN, Mr. President——-

.The VICE PRESIDENT. Does the Senator from Missouri
yield to the Senator from Oklahoma?

Mr. REED. I do.

'er, OWEN. I wish to call the attention of the Senator from
M1ss.ouri to the fact that in this case the 40 per cent not only
applies to the State, but to a majority of the counties, or to
half of the counties.

Mr. REED. I am coming to that. But, Mr. President, we
do not end with this remarkable restriction. As suggested by
the Senator from Oklahoma, the amendment must be voted on
not only by 40 per cent of all of the people of the State who
vote for any candidate, and receive a majority of such vote, but
it must also have been voted on by 40 per cent of those voting in
at least one-half of the counties. Then, and not otherwise, is
the amendment adopted. What does that mean? Simply this:
That when a constitutional amendment is proposed in New
Mexico—

First. If the total vote cast upon that amendment is not
equal to 40 per cent of the entire vote cast for the highest candi-
date, it will fail.

Second. If it is not voted upon by 40 per cent of the vote cast
for the candidate receiving the highest vote in one-half of the
counties, it will fail.

Third. It must have a majority of all the votes cast.

It will be observed that under this arrangement an amend-
ment might carry in the State at large by an enormous ma-
jority and fail because it did not receive a vote equal to 40 per
cent of that cast for the candidate receiving the highest number
of votes; and even if it did receive such a majority in the State
at large, it might fail because it had failed to receive a vote
equal to 40 per cent of that cast for the highest candidate in
one-half of the counties of the State.

Mr., OWEN. Mr. President——

The VICE PRESIDENT., Does the Senator further yield?

Mr. REED. Certainly.

Mr. OWEN. I wish to point out to the Senator the historical
fact that the vote by which the constitution of Texas was
adopted was only a little over 4,000; and under this rule the
constitution of Texas would not have been adopted.

Mr. REED. I thank the Senator. Every Senator here who
has had constitutional provisions submitted in his own State
recognizes the fact that it is the rule that less than 40 per
cent do vote upon such propositions.

No better illustration of the absolute fatality of such provi-
sions is needed than the vote cast by both New Mexico and
Arizona in adopting their present constitutions. The total
voting population of New Mexico is 55,878; the total number
of votes cast for the constitution was 81,742, The total num-
ber of voters in Arizona is 26,867; the total number of votes
cast for the constitution was 12,187, This light vote was cast
notwithstanding the fact that the people of these Territories
had for years groaned under the oppression of Federal carpet-
baggers, notwithstanding the fact that the two constitutions
had been discussed and every incentive exhausted for a full
vote.

But, Mr. President, these are not the only limitations. It
ig further provided that not more than three amendments shall
be submitted at one election. No matter what the emergency,
no matter how imperatively necessary, no more than three
amendments ean be submitted.

Let me make this suggestion to every Senator who has stood
and fought the battles of the people, to every Senator who has
witnessed the devious processes which can be employed by great
interests to obstruct legislation: Here are three propositions
essential to the people of the State; here are three propositions
upon which the people of the State desire to vote; but only
three can be submifted. Interested parties could very easily
get through the legislature by some subterfuge or other one
or two or three amendments upon immaterial matters, and thus
thwart the will of the people and deny them the opportunity to
vote upon the essential matters which they desire to have
enacted into law.

Then, Mr. President, we find still further restriction in section
2, where it is provided that a constitutional convention can not
be called for 25 years unless three-fourths of the members
elected to each house, and after the expiration of 25 years two-
thirds of the members elected to each house shall deem it nec-
essary., If this almost impossible obstacle is passed, still the
convention ecan not be created unless at a general election a
majority of all the electors voting at the election in the State,
and also a majority voting in at least one-half of the counties
thereof shall vote in favor of calling the convention, Then and
only then can the people have a constitutional convention,

But, sir, the amendment must not only receive a majority of
the vote cast in the State, but it must receive a majority in 50
per cent of the counties. After all this has been done, after
those desiring to re-form the constitution have complied with
all these onerous restrictions, you will find it still further
provided :

If this constitution be in any way so amended as to allow laws to be
enacted by direct vote of the eilectors, the laws which may be so enacted
shall be only such as might be enacted by the legislature under the
provisions of this constitution.

In other words, the wise men who drew this organic law
placed the constitution like an iroa band around the brain, the
ambition, the hopes, the desires of the people of that State.
Even when granting them the right of the referendum vote,
they did it in a qualified manner and specified “ that though you
do adopt the right of referendum, you shall not exercise that
right save in accordance with the dictates of this instrument
which we have this day in our wisdom enacted.” And so they
wrote the following:

Sec. 5. The provisions of section 1 of this article shall not be
changed, altered, or abrogated in any manner except through a general
convention called to revise this constifution as herein provided.

First, they make it almost impossible to call a convention at
all; then they make it almost impossible to ratify the act of the
convention; then they provide that certain portions of this con-
stitution can only be submitted in that way. The hand that
penned that instrument was the hand of 4 man who would have
made an ideal minister for George III of England. It does not
belong to a man who lives in the twentieth century and believes
in American principles of government; either that, or it was
guided by those selfish interests which distrust and despise the
people.

Why is it—T put it to the gentlemen upon the other side and
to their vacant chairs—why is it that the constitution of New
Mexico so well suits in its fiavor your legislative palate? Why is
it that this instrument which puts bands about the people, that
says to the unborn children of New Mexico, “ You shall be held
in thrall by this instrument” finds “favor in your eyes”? Of
course, I except from these strictures the distinguished son of
Minnesota, Mr. Crapp, who has so eloquently spoken and will
so eloquently vote in favor of a human constitution, adopted for
human beings, calculated to meet human conditions; I except
from criticism these. Republican Seénators who indorse the senti-
ment expressed by Mr. Orarp. Such Republican Senators, how-
ever, are unfortunately limited in number.

Why is it many Republican Senators so love to tie the hands
of the people? Why is it we hear from that side of the Chamber
constantly invective delivered against mob rule? Why are we
constantly warned by Republican Senators against the unwisdom
of the people? Why is it they think the people can not be
trusted to enact legislation? Why is it they fear the people wilk
destroy the fundamentals of free government? Why do you
upon the other side incessantly cry, “Beware of the people;
they will destroy governments; they will substitute the will of
the mob for the science of statesmanship; they will tear down
the temples of jusice; they will uproot the tree of freedom ”?
Why are these sentiments constantly and forever upon the
tongues of Republican standpatters, always, of course, uttered
in covert language and disguised by soft phrases? Do you, in
fact, believe the people incapable of self-government?

Why, sirs, how got you here? Hvery man who honestly sits
in this Chamber was sent by the votes of these despised people.
Every man who came here honestly and is euntitled to retain his
seat is here because he received the votes of a legislature
elected by the sovereign people of his State, That legislature
was only the people’s agent, was created by them, and if it
acted justly it simply registered the people’s will. Sometimes
I wonder how it happened in the providence of God that these
ignorant people, these people who know so little, these peo-
ple who are referred to as “the mob,” these people you say
you can not trust to erect and maintain a free government,
these people whom you insist must be bound by the inflexible
chains.of an inflexible constitution in order that they may not
injure themselves, these people whom you treat as lunatics who
must be watched, guarded, circumscribed by legislative strait-
jackets and confined in constitutional padded cells—I often won-
der how it happened they were 80 wise as to pick the illustrious,
great, and wonderful men of this body. I am still more aston-
ished to know how this ignorant mob happened to elect mem-
bers of a constitutional convention who were s0 wise they could
eaze down the path of the future, discera the emergencies hid-
den in the womb of the oncoming centuries, and provide for
them all in one unalterable instrument.

Mr, President, it is constantly asserted here, first, that the
people are wise, that they are prudent, that they are patriotic,
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and in the next breath we are told they are foolish and that
they can not be trusted. Why, sirs, it is argued that the peo-
ple are so foolish that if they have a recall they will elect a
man to-day and to-morrow they will compel that man to run
for office again by getting out a petition of recall at the behest
of his successful adversary, and that they will have nothing but
elections, and nobody will have time to sit in his office and
perform its duties. Mr. President, that hypothesis is based
upon the assumption that the people are either dishonest or
foolish and incapable of self-government. I say there is not a
community in any State of this Union where if a man were
fairly and honestly and cleanly elected to office, either judicial
or otherwise, and his disgruntled antagonist were to circulate
a petition to recall him, that would not defeat the man who re-
sorted to such indecent methods by 10 votes to 1, because he
had resorted to them. '

Assume that this people are wise, assume that this people are
patriotic, assume that this people are decent, and you have as-
sumed the impossibility of the dangers depicted.

Mr. President, I have listened to some of these arguments
with astonishment. I join with the distinguished Senator from
Minnesota [Mr. CrApP] in saying that no man will go further
than I am willing to go in favor of preserving the integrity of
our judiciary, in favor of preserving its independence, in favor
of keeping the temple of justice always illumed by the light of
reason and of law; but that is only possible when you put men
upon the bench who are above sinister influences, If you put
weak men there, influence will reach them. If you put dis-
honest men there, corruption will eat into their hearts and taint
their dJecisions. Whenever American manhood sinks so low,
whenever it becomes so contemptible that the self-interest of a
Jjudge will sway his opinion, you have reached a point when you
will have no courts that ought to be respected. When you
assume that judges will be intimidated by fear of a recall, you
assume they are unfit to hold the office and they ought to be
recalled.

Mr. President, let us see where this analysis will lead us.
The Senator from New York [Mr. Roor] pronounced a eulogy
upon the benech. I join in that enconium. It has been the
patriotism, it has been the intelligence, it has been the sense of
justice dwelling in the hearts of American judges that has made
American courts places where people resort in the hour of their
adversity. It is this superb quality which hds made them re-
spected. But is the determining cause to be found in the fact
that the judges hold their positions so securely that no one can
deprive them thereof? The argument that has been advanced
runs something like this: “ Judges are wise, judges are pru-
dent, and judges are patriotic, so patriotic, so wise, and so
prudent that about them we should draw the veil of sanctity and
.bow and worship at the judicial shrine”” In the next breath
these same eulogists in doleful voices exclaim the judges are of
such human clay, they are of such poor fiber, of such small
capacity, at heart so vicious, in brain so shriveled, that should
their personal interests be affected in the slightest degree they
would venture from duty and even sacrifice the angel of justice
upon the altars of selfishness.

Thus these eculogists of the bench in fact declare when they
say that rather than submit to the chance of a vote by the
people, the judges would pollute the temple of justice and in-
tlict cruel wrongs upon those who sought the protection of their
courts,

Mr. President, no such arraignment of the judiciary of this
country has ever before been uttered; an argument so foolish
and so self-contradictory has seldom fallen from the lips of
man. It is equivalent to saying in one breath that a woman is
a paragon of virtue and in the next breath declaring that for a
paltry bribe she would sell the jewel of her honor. That sort
of argument does not comport with the high ideals that we have
always held of the American judiciary.

I take it that this is true of the judges of our courts—not
without exception, for there creeps here and there into the
very holy of holies that which should not come—but it is true,
as a general proposition, of the judges of our courts, that
they have been educated in the law, they have learned to
reverence its great principles, they know that upon its just
interpretation rests the progress and success of fheir country.
So, because they love justice and love their country and love
their profession, they sit and do that which they believe ig
right. In the vast majority of instances they would do justice
even at the price of their own degradation in the eyes of the
publiec. The only man who is fit to be a judge is one who will
do his duty, regardless of the question of recall, regardless of
all questions, as God gives him light.

If judges are so weak that they can not be trusted to stand and
do their duty, even though they are likely to be recalled, then

the thing we ought to do is never to have an elective judiciary,
because the judge might decide cases in order to be reelected,
That argument condemns an elective judiciary. They ought to
hold for life when appointed or elected, because otherwise,
being weak and human, they might decide cases in order
to carry political favor to themselves. That has Deen the
argument of every man who has ever stcod and demanded a
life tenure of office for judges. That argument applies ag well
to all officeholders. It has been a favorite theme of every
tyrant who ever sat upon a throne.’

Ah, Mr. President, if you are going te adopt that system, you
ought to carry it further; you ought to appoint judges for
life, make them unremovable; and you ought to go still further
and take away the temptation of promotion, because the tempta-
tion to accept reward in the way of promotion is just as power-
ful a motive in the human breast as the fear of losing office by
a recall. Yet we have not constructed even the Federal judi-
cial system upon that basis. There is but one man living in
all this land who has reached the altitude of judicial honor,
namely, the Chief Justice of the Supreme Court of the United
States. AIll others have the hope of reward by further promo-
tion ahead of them; yet has that condition tainted their deci-
sions? Has that led them to debase their high offices? I think
not, sirs; it does not so impress me.

Then, again, if we would remove the judges from all influence
we would have to eliminate from their minds, their brains,
their souls, that human element which, from the cradle to the
grave, goes with every human being—the desire to be thought
well of by their fellow men. You can not eliminate that,
Should you be able to do so, you would have left a monster
bereft of every human attribute. The hardest task ever per-
formed by a judge is to vender a just decision which nmay visit
upon him the oblogquy or contempt of those men whose opinions
he respects. The loss of good will much more affects the
honorable man than the loss of a salary. You can not possibly
remove judges from all influence, They are the subjects of
influence, and to some extent they always will be. They all
hear voices, The question to be determined is, What voice shall
they hear? Shall their ears be tuned to catch the cry of the
people or shall they bend toward the aristocratie and  sinister
influences which always draw near where power is granted
without responsibility ?

The Senator from South Dakota [Mr. Crawrorp], who spoke
this morning, well illustrated how it is possible to have judges
who are beyond the reach of the people and yet do not, because
of that, reach the high altitude of judicial rectitude. I could
imagine nothing that would more fit the ideas of the Senator
from New York [Mr, Roor], as he portrayed them here, than
to have judges created as they were in Dakota before it came
into the Union. There the judge was appointed by the Presi-
dent; he was sent into a distant State where he had never
lived; where he never expected to permanently abide; where he
did not know anybody; where he had no enemies to punish and
no friends to reward. He was a mere judicial carpetbagger, car-
rying his authority under his hat. He was backed by the Army
and Navy of the United States. He neither owed his place to
the favor of the people nor did he fear the power of their re-
call. Such a judge occupied the ideal position of independence,
so dear to the heart of the Senator from New Yoirk. And yet,
sir, from the lips of the Senator from South Dakota came the
protest, and from the lips of every Senator who has ever lived
in a Territory has come the same protest against the arbi-
trary and unjust action of many of the judges thus created and
circumstanced. The truth of the matter is that in this free
country, where we elect men to office to represent and to pro-
tect us, there is only one source to which they should ever look.
They should look, sir, to the people themselves. Xe who metes
out justice so that it shall conform to the best sentiments of a
great community, who administers law so that the weak and the
lowly, the rich and the powerful among whom he lives, must
say he has done justice and has decided the law, is responding
to a sentiment which will not often lead to wrong., The people
love justice. 'The people believe in fair play. The people be-
lieve in the enforcement of the law, for public law is but
public opinion crystalized into statute,

Mr. President, there are a great many foolish doctrines now
being expounded, and none more foolish than the deification of
judges. Who are these judges? They were once habes “ mewl-
ing and puking” in some good mother’s arms; they went
through all the ills of childhood; they had the measles and
the mumps, the same as other mortal children; they went to
college, and were mixed up in the scrapes and escapades of the
ordinary college student; they became lawyers—just ordinary
lawyers—they practiced their profession; they struggled with
adversity and aspived to prosperity; they tried to get cases,
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and endeavored to conduct them as well as they could. Some
day it became necessary to elect a judge. Then the lawyer
called on the politician, or had some friend do it for him. Just
as other mortals, he solicited political endorsement and support.
At last his name was put upon a slate in a convention lield by
the dominant party; he was nominated; he did not then hesi-
tate to subscribe to the campaign fund; neither was he back-
ward in soliciting the votes of the wicked people; he schemed
and worked just as t7 e other ordinary candidates on the ticket
schemed and worked in order to attain a victory, and he was
tickled to death when he received enough votes to elect him.
‘When this John Smith, the lawyer, went from the bar to the
bench did Almighty God suddenly change his nature? Did
some wonderful and divine influence, in a moment, in the
twinkling of an eye, transform him into a different man, or
did he ascend the bench the same human being, with the same
human limitations, the same human passions, the same human
frailties—the seeds of which existed in his soul at birth and
which had accompanied him even to the hour of his election?
T.et those who have practiced at the courts answer the question
at the bar of their own conscience. I want to say this, however,
in justice, so that my views may not be misconstrued, nor my
language misunderstood: The traditions of the bench are so
exalted, the high responsibility of the office of so grave a char-
acter, the love of justice innate in a human heart so profound,
it has nearly always happened that when John Smith, the
lawyer, became John Smith, the judge, he would at the same
time become a just and upright judge, following the light of
the law and pursuing the path of equity. But it does not foilow
that, therefore, we should bow before bim, play the part of
sycophants, and ascribe to him infallibility. XNeither does it
follow that we should class all judges with Jobn Marshall,
which I think has, in effect, been done here to-day. I would
not criticize that great man, but yet I feel very sure that at
least one of even his decisions wrought incalculable harm to
the Republic.

Mr, President, the fact of the matter is that our courts are
only human things. They make not only one mistake, but tens
of thousandls of mistakes and blunders. No nian has ever prac-
ticed long at the bar who has not arrived at the conclusion that
the best lawsuit he ever took into court was, after all, largely a
gamble; and no man has ever practiced long who will not say,
i he will give his honest judgment, that the opinion of 12
common, ordinary men, drawn from the body of the county and
gitting i1 a jury box, is more likely to be just than the deci-
sion of any judge who ever sat upon a bench in any court.
That is so much a part of our fundamentals that we wrote into
the Comstitution of the United States a provision to preserve
the rigat of trial of fact by the common pecple of thig country.
The men who wrote the Constitution did not believe that all
wisdora and all virtue were wrapped up in the men who hap-
pened to be electéd or appointed judges.

I say now we might just as well quit falking about the bench
of the country as a holy of holies that can neither be contami-
nated nor led into error. I can take the decisions of any court
which has been organized for fourscore years, and I can present
to you not tens but hundreds of overruled cases. Hvery over-

_ruled case is a solemn certificate that the court was wrong
before or is wrong then.

Mr. President, when you falk, then, of recalling judges, you
do not talk of destroying courts. It is one thing, sir, to main-
tain that the President’s office is a sacred thing. It is one thing
to go upon the field of battle and die to preserve the Chief
Executive office of this Nation. It is one thing when the Presi-
dent has acted within the law to bow to that law which
represents the majesty, the soul, and the conscience of our
race, and it is quite another thing to treat the occupant of the
office as a man who is above criticism. On the contrary, we
do criticize. Yet I say that taking the men who have occupied
the office of President, one after another, reading the long roll,
they wiil average as high in intellect, as high in morals, as high
in the sense of justice, as will the Supreme Court of the United
States to-day or at any other period of our country’s existence.

How are these judges made? From what holy source do
they emanate? T have in mind a recent occurrence—I read it
very lately—outlined in a paper published in the State of
Kansas by a good Republican, now a Member of Congress. The
President was about to appoint a justice of the Supreme Court
of the United States. There were several candidates in my
part of the country, speaking generally, and this was the item:

Mr. Jones, of the Santa Fe Railway; Mi. Smith, of the Missouri
Pacific Railway; Mr. Jackson, of the Burlington Rallway—

And, without taking your time, there was a list of some 15
or 20 general solicitors for railways—
were at Washington to-day in the interest of the candidacy of the
Hon. Mr. Blank for a posifion upon the Supreme Bench.

And this Kansas editor remarked laconically:

The railroads seemed to be represented, but in God's name who was
there to represent the people.

I do not mean by that to attack the judge who was ap-
pointed or to attack the candidate who scught appointment. I
do mean to say as practical men we ought to stand and lock
every situation in the face just as it is. While we respect the
courts, we need. not at the same time say that the occupant of
the bench is above the criticism of the people or the recall of
the people.

Mr. President, I am not for the recall of judges as T see it
now. I am not discussing the question from that standpeint.
If you have judges appointed for life, I would be in favor of
their recall, but when you have judges elected for short terms
of office, I believe, as a practical question, that is sufficient.
That is my individual view upon the question as I see the
light now. But when any man undertakes to say that because
the people reserve to themselves the right te recall a judge
they have thereby destroyed the courts, he has made a state-
ment which is not consistent with the facts in the case.

Tet us go back to the original propesition. This is a Gov-
ernment of the people. If we are a bad people, if we aie
a weak people, if we are a people who can not frust our-
selves, then King George was right, every king who ever wore
a crown was right, every royal criminal who ever garbed
his back with the purple of authority and laid the lash of
power across the naked backs of the people was right, in holding
that there should be no such thing as government by the people.
But if the people are capable of self-government; if they are a
wise, temperate, and moderate people; if they are a thoughtful
and patriotic people, they will not destroy their courts simply
because they have the power to destroy them. They could, sir,
for that matter, destroy all government. They have the power.
Why do they, then, establish government? Ts it not because
they love law and justice? Why, then, do you dare say they
ever will destroy the temples of justice?

Do you believe, sir, that this people, 90 per cent of whom are
ready at any moment, if it is necessayry. to die to preserve the
country and its institutions, would simply, because they had
the power to vote a judge out of office, begin by destroying {heir
courts? Why, sir, the sense of law and order is ingrained in
the Saxon’s flesh and skin; it is the dominant impulse of his
soul. There never yet were a dozen Saxons or Celts together,
there never yet was a congregation of a dozen Anglo-Saxons at
any place on this earth which was without a government but
that they began at once to set up a government of law and
order. If you were to transport a thousand American citizens
to Mars, and they could live in ifs climate 24 hours, before the
24 hours was over they would have begun the erection of a gov-
ernment and the establishment of courts of justice.

These people in Arizona are not different from the people of
the other States. Let me say to the Senator from New York
[Mr. Roor] they will average as high in intelligence, in morals,
in patriotism as the people of the Empire State. Let me say
to the Senator from Idaho [Mr. Boram] they are very much
bone of the bone and flesh of the flesh of those pioneers who
went into the desert to establish the Commonwealth that is so
splendidly represented by that great Senator. Let me tell you
these people of Arizona are of the brav est of the American race.
I.et me tell you that a sponge never immigrates, It lives and
dies where it was born. But the game fish finds the head-
waters of every creek and river of earth. It is the men who
have the courage to leave their homes and go into western
countries who constitute the brawn, the brain, the sinew, the
heart, and the courage of our race.

These people who have gone to Arizona carried with them
the traditions of their childhood, their love of law, of order, of
right, and of decency. If you were to deny them a government
under the Censtitution as part of this Nation, if you were to
abolish your Territorial government to-day, it you were to deny
them any part in the national life and cast them out to shift
for themselves, they would, on to-morrow morning, begin setting
up a government that would be a model of republicz}nlsm and
of democracy. Their self-erected State would be a citadel and
harbor of refuge for all liberty-loving people of this earth.
The men of Arizona will not destroy their courts simply because
they have reserved the right to recall a judge whom they be-
lieve should no longer hold office.

These people, of all the United States, are a conservative peo-
ple. Make no mistake, QOccasionally you hear of the mob
here, and you learn of a mob yonder. You think only of the
mob and of its violence. You forget the 90,000,000 of people
who that day went to their peaceful toil. You forget the mil
lions who went to the temples of worship where they counld bow
pefore the common God that rules over all of ns. You forget
that in every home almost they were reading the Bible. You
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forget that the Constitution was in the hands of tens and hun-
dreds of thousands of them. You forget that these are the
same people who, if our country were assailed, would touch
elbows, stand in the crimson line, and with unfaltering souls
yield up their lives that their beloved country might live on.
And you say to me they would destroy their courts? That is a
monstrous and unthinkable proposition. I wundertake to say
that if you give these people the right to recall their judges,
they will never exercise that right unless some judge has done
a grievous and undoubted wrong.

Sir, we have the right to elect judges in most of the States;
the terms of the judges are short; they must retire or gain a
reelection; that is, in effect, almost the same thing as a recall.
And yet what is the history of our States? In my State it is
the commonest thing to elect and reelect the judges until from
youth they grow old and die in office. I have seen them heold

when political revolution had swept out of power the party to

which they belonged. Yet they were saved by the votes of the
people.

I remember one instance in my own town when there was a
political upheaval, and the party that ordinarily carried elec-
tions by 4,000 majority lost by some 5,000 to 8§8,000. Yet
the judge of the criminal court, who had never catered to
public opinion except in the high sense of doing right and
justice, was reelected in the face of the tremendous tidal wave
which swept over our city. It has been true of my supreme
court. Judges have sat there until they have grown old in
the service. They have been supported by men of both parties.
It is only recently that that condition was changed, and it was
changed largely by death.

Mr. President, the people of Arizona can be trusted. FHven if

the recall of judges be a mistake, this is the argument which
prevails with me above all others. If they were mistaken when
they provided for the recall of their judges, yet they have kept
within their hands the power to rectify that mistake. I say to
you, sir, that any intelligent people can be trusted to make their
own laws for this reason: That the bad effect of a bad law
falls upon them; the good effect of a good law brings its benefit
to them; and as long as you will give the people who suffer
from a bad law full and ample right to change that law you
?eed not worry one moment about admitting them with a bad
aw. :
No slave ever felt across his back the whip of a master who
did not hate the whip and hate the system that made possible
the lash should cut his flesh. No people ever yet enacted a law
that reached down into their homes and firesides and brought
injustice and iniquity upon them and allowed it to long remain,
if those same people had at the same time the power to change
the law. _

If the initiative and the recall of judges was written in the
constitution of New Mexico, where the people are practically de-
prived of the chance to change that instrument, it would be a
different question. But, sir, in the Territory of Arizona they
have provided for the recall of judges, but at the same time
they have provided a means by which they can change that
law, if it proves to be a bad thing for them. So I say, we are
absolutely safe to grant this request of the people of Arizona.

I say again——and I should like to be answered from the other
side; I invoke an answer if it can come—Why is it that this
constitution of New Mexico, like a band of steel forged around
that young State, practically impossible of removal, finds such
favor and no criticism over there, while the constitution of
Arizona, that retains these rights in the hands of the people, is
subject to venomous attack? Is it a fear that courts will be
destroyed, or is it a fear that a political result will be wrought
out? Is it a fear that the people will have too much power and
abuse themselves, or is it a fear that if you give the people
power, they will protect themselves against the interests that
menace this land? Do you fear to give the people who own the
soil, who till the ground, the people who work at anvil and
forge, the power to say how they shall be governed? Do you
fear that, or do you fear that they shall be too strong for other
influences to overcome them? -~

Mr. President, to say that the people of any American State
will destroy their courts simply because they have the right to
recall a judge is to say they are a people incapable of self-
government.

Such an opinion, if entertained regarding the people of
Arizona, reflects more discredit upon the man who entertains
it than his opinion can possibly cast upon the brave and patriotic
citizens of the Territory.

Mz, SMITH of Michigan. Mr. President, I will not detain
the Senate another minute, except to say that these Terri-
tories have been waiting 25 years to come into the Union as
States. They are qualified by education, character, and fit-

ness in every way for statehood, and it ought not to be longer
delayed.

I am doing simple justice to the occasion when I publicly
acknowledge the earnest cooperation of the chairman and
members of the Committee on the Territories of the House of
Representatives in advancing the possibilities of statehood, as
they have aided in every way in the solution of a very vexed
question with the hope that we might admit these Territories
into the Union now.

Mr. President, the Territories have been kept out long
enough, and this bill should be immediately enacted into law
and justice Iong delayed meted out to these deserving people.
The platforms of the two great parties have declared for it.
The Senate and the House, in my judgment, are ready to be-
stow that privilege upon these Territories, and I shall not
detain the Senate another minute, further than to express the
hope that we may admit them now.

Mr, POINDEXTER. Mr. President, not only are the people
of Arizona apparently deprived of the ordinary functions that
pertain to them properly, but it seems to me that Congress also
is deprived of its privileges by the situation which has de-
veloped in the course of this proceeding. When a bill of this
character has been acted upon by both Houses and by the
President of the United States it seems to me—and I admit my
inexperience—a peculiar circumstance that it does not continue
in its course so that Congress may exercise its constitutional
function of determining whether or not it shall pass over the
veto of the President. That certainly would be the regular
procedure. Certainly it would be the inevitable parliamentary
coure unless the progress of the bill should, by some power
vested in the organization of the one House or the other, be
absolutely halted and brought to a standstill.

We find ourselves now in the situation of being confronted
with an entirely new bill, cut off from the opportunity of
registering our votes, whether they should be effective or not,
upon the statehood measure which hag occupied the attention
of the country for two years.

I only rise to register a protest against that and against
whomsoever may be responsible for it, whatever committee,
whatever organization. The original bill should have come
here for a vote. The end of it is not necessarily reached, not
properly reached, when the HExecutive veto is attached to it.
We are confronted, however, in view of being deprived of that
opportunity of casting a vote here, with the alternative of keep- .
ing Arizona and New Mexico out of the Union for an indefinite
period or of voting to admit them, humiliated by baving a con-
stitution, under which they must live and conduct their govern-
ment, that was not adopted by themselves and of which they
have expressed their disapproval. ]

1 want again to register my position before casting my vote
in favor of this joint resolution, as I shall cast it upon that
guestion. It seems to me the entire confusion of the argument,
if there ix any confusion, as to the extent to which Congress
may legislate its opinion into this constitution, arises from the
conception expressed by the most able and distinguished Sen-
ator from New York [Mr. Roor], that in acting upon this con-
stitution Congress is exercising the plenary power which it has
over the Territories of the country. I say, I think the confu-
sion of the situation from a legal and constitutional standpoint
arises from that false premise. Thig constitution which we are
attempting to model here, which we are modeling and remodel-
ing, is not a constitution for a Territory. It is not a constitu-
tion which will ever go into effect in a Territory or govern the
people of a Territery. The first vitality that this code of laws,
this fundamental code will have, will be when it comes into
effect as the fundamental government of a State.

Mr, President, if Congress has plenary power to legislate in
regard to the constitution of Arizona, it is certainly not limited
to the question of the recall of judges and to the initiative and
referendum. It extends to every part and parcel of that consti-
tution, and I assert that if it is the duty and responsibility of
Congress to pass upon these sections of that constitution, it is its
duty and responsibility to review the entire instrument and ex-
ercige its discretion as to every part and parcel of it; and, of
course, it has no such power.

But once we begin tc enact a constitution for a State, we
ought to perform our full duty—if it is our duty—exzamine each
section and each atrticle of the ingtrument and see that it con-
forms to the views of Senators from other States

I was somewhat astonished to hear the declaration made hy
Senators that Congress is vested with plenary power to legislate
in regard to this constitution, and still more in reading in the
veto measure of the President of the United States the position
which the Chief Executive takes in regard to his power, which
is coordinate, within its limitations, with that of Congress, and
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if it exists is upon theé same plane, subject to the same condi-

tions to which the power of Congress is subject.

The position of the President is this: I must therefore with-
hold my approval of this joint resolution if, in fact, I do not
approve it as a matter of governmental policy.” That is the po-
sition the President takes. The President asserts the prop-
osition that he is vested with the duty of determining the gov-
ernmuental policy for a State to be admitted into the Union and
has formally expressed it in the solemn form of a veto message.

It is the firgt time, from what limited reading I have been
able to indulge in, in the history of our Government when such
a doctrine has ever been expressed; certainly the first time it
has ever come from so high a source.

wWe hear objections made to departing from the rules which
govern the Senate and the House of Iepresentatives. How
much more dangerous is it when we depart from one of the
fundamental principles of our system of government and have
it agserted and have it recognized, at least by inaction, that the
President of the United States ig vested with the power under
any circumstances to determine the governmental policy of a
State?

It will not do to say it does not relate to a State, but that it
relates to a Territory. It does relate to a State. It does not
relate to a Territory. As I said before, it never will go into
effect over a Territory, but it is made, so far as we have any
right to presuine, for the permanent government of the people
of a State.

Senators say the people can amend it. ¥ow do we know they
will amend it? We are not to presume they will amend it.
They may not, and it may be the fundamental law of that State
for years, so far as we can consider. We have not any right to
indulge in presumptions that it is not permanent.

Some Senators, I know, object to certain features in this con-
stitution on account of the experiences which they have had
with their own constituencies—that is, with the character of
the population that inhabits their States, as, for instance, some
of the Southern States, certain ones of the Southern States,
in which we would all admit that, in view of the condition ex-
isting there, it would not be wise or practicable to vest the
people with the powers that are vested in this people under the
Arizona constitution.

There are certain of the great citics of this country where
likewise it would not be feasible or practicable or wise to vest
the population of those cities with the power of direct legisla-
tion or the power of recall. But it is for the people of those
jurisdictions to determine that question for themselves if we
are going to have self-government, and the people of Arizona,
with their knowledge of -the character of their population, have
determined that they are capable of exercising these powers;
that they have a population of such character that they can
safely put into effect the recall and direct legisiation; and for
the Congress of the United States, representing the power of
the Nation, to say to this sovereign State, because that is what
it is saying-—that is, the community, the polity which is fto be
affected—that they shall not determine for themselves what
capacity their people have, or to what exent they can be trusted
with the power of government, I say is undermining the most
valuable, the most indispensable fundamental feature of our
entire system of government.

The Federal Government could not possibly exist except for
the reserved local powers of the States. It is a complex sys-
ten:. It absolutely depends for its existence upon the preserva-
tion of the powers of the States to govern themselves, and I,
for one, although I shall vote for this joint resolution, do so
under compulsion and because I am coerced, as other Sens-
tors are coerced, and as it ig proposed to coerce the people of
Arizona, by being limited to either accepting this proposition
or none at all. I shall vote for the admission of the Territories
upon these terms, humiliating as it is, as the only alternative
of excluding them altogether.

Mr. MYERS, Mr. President, I have a very able and interest-
ing address, delivered by invitation before the Washington
State Bar Association at a recent meeting thereof, upon the
subject of the recall of the judiciary, by Mr. T. J. Walsh, of
Helena, Mont., one of the most profound lawyers, scholars, and
students of governmental questions in the Northwest. I ask
that it be printed in the Rrcorp as a part of the debate upon
this question.

The VICE PRESIDENT. Is there objection? The Chair
hears none, and it will be printed in the RECORD,

The address is as follows:

RECALL OF JUDGES.

[Address delivered by Hon. T. J. Walsh, of Helena, .Mont,, before the
Washington State Bar Association, 8pokane, Wash., July 28, 1811.]
The public discussiont of the subject of the recall of judges has

served again to bring into the limelight how widely men differ in their

estimate of the capacity of the people for self-government. Not a
little of it has been more or less acrimonious. The Chief Executive of
the Nation finds it an innovation of go pestilential a nature as to justify
the exclusion from membership in the sisterhood of States of a Terri-
tory whose people, preparatory to their entry into the Union, frame a
constitution recognizing the principle. It has been even advanced that
such a constitution would operate to characterize the government to
come into being under it as other than republican, the form which the
United States, under their fundamental law, guarantee to every State
in the Union If this view be sound, it follows that it is incumbent
upon the Federal Government to interfere in some manmner in the case
of any existing State that shall adopt this reform, as it iz denominated
by its friends, until the obnoxious principle is eradicated.

The overwhelming influence of the profession of the law in eyery
department of the Government has often been noted. It momnopolizes
the judiciary, as a matter of course. Of the 92 AMembers of the Na-
tional Senate, 66 have been admitted to the bar. 'The lower House
will show as high a proportion. The President is a lawyer, as were all
except two of his predecessors for 50 years. Every member of his Cabi-
net but one is a trained lawyer. In a less marked degree, perhaps, but
nevertheless as by far the predominating class, are the affairs of the
States guided and directed by the members of the legal profession.
Three of the four governors who have been clected by the people of
Montana since her admission inte the Union came from its ranks. It
is beside the present purpose to consider why this is so. Its obvious
significance is that lawyers give concrete expression to the convictions
of the public on political guestions, however infiuential they may be in
its development. A general concurience in thought, at least, must be
assumed

There is very little reason, accordingly, to fear the general acceptance
of any innovations in the machinery of goveinment that does not com-
mend ifself to the intelligent and progressive members of the bar. In
the matter of the method of choice or dismissal of judges it is reason-
able to believe that the usual deference paid to their views on related
questions wouald be hieightened to such an extent as to leave in their

hands practically a veto upon any plan proposed. This responsibility -

carries with it a corresponding obligation to be informed upon any
change sericusly agitated. It occurred to me, following these 1efiec-
tions, that you might listen with some patience to a brief disquisition
upon the recall in its application to the judicial ofiice,

It is nowhere proposed to make the principle of the recall specially
applicable to judges, but in the general assault upon the system it is
ingisted that at least an exception should be made in the case of such
ofiicers, and if is in connection with them particularly that it is uiged
that it offends against the requirement of the Constitution that the
government of each State shall be republican in form. As to this claim
there is not in it suffcient of substance on which to hang anything
that can be dignified as argument. To advance it iy to excite distiust
of any accompanying comment on the expediency or wisdom of the pro-
posed departure from the prevailing order. In the presentation of this
feature of the subject it is usually coupled with the initiative and
referendum, the group of related imnovations, it is said, operating to
characterize any scheme of government of which they are essential
parts as democratic in form as contrasted with a republie.

In this connection profuse reference is made to comments of various
statesmen of revolutionary times, warning or denunciatory in charac-
ter, on the evils and perils of unrestrained democracy and on the neces-
sity of an independent judiciary. It is ventured that the clause of the
Constitution appealed to was inserted as a safeguard against the dan-
gers that inhere in the democracy, one of which is the destruction of
the independence of the judiciary, a result which, it is assumed, will
ensuc when the judges are subject to be recalled by the people who elect
them. Until this ingenious theory was advanced it was guife gen-
erally, it might be said universally, believed that the word “ republican,”
as employed in the clause in question, was used by way of contrast to
‘““monarchical.”

It was dread of pretensions to kingship which might De set up in
some of the States that inspired the provigion to which reference has
been made, if the testimony of history is of any consequence whatever,
It is companion to that part of the last clause of the ninth section of
the first article prohibiting Congiess from granting any title of nobility,
and the corresponding provision of the tenth section, forbidding tlie
States from making any like grant. Referring to those provisions
conjointly, Cooley says:

“The purpose of these is to protect a union founded on republican
principles and composed entirely of republican members against aristo-
cga)tic and monarchial innovations.” '(Cooley on Const. Lim, 28, 6ih
ed.

Whatever persuasiveness there might be in the line of alleged reason-
ing at which the conclusion is reached that the systems adverted to
affect a State government with a fatal antirepublican character hust
appertain td the initiative and referendum, not to the recall. The
former secures what has been appropriately called direct legislation by
the cnactment of a law in the one case and its nullification in the other.
Therein lies the vice, as it is claimed, of the system, the essential char-
acteristic of a government republican in form being, it is said, that its
laws are made by delegates or representatives of the people, not by the
people themselves, except as they are so represented. The recall, on
the contrary, has no reference to direct legislation. It has its field only
in the case of representatives chosen to make the laws, to construe them,
or to administer them. It can operate only in a government which is
republican in form. It is coupled in the public mind with the initiative
and referendum only DLecause it is the purpose of both systems to secure
a higher degree of faithfulness on the part of the legislative representa-
tives.

By the former the people undo what their representatives have done
amiss, as they believe, or enact such measures as they have been 1emiss
in omitting to sanction. The primaiy purpose is not to supplant but to
supplement the representative system, that it may be more truly rep-
resentative. The incentive to piocure legislation by corrupt measures
is largely withdrawn, it is argued, when the product must run the
gantlet of popular approbation to which it may be subjected by the ref-
erendum. Indifference te the demands of the people in the matter of

“legislation, often enforced by platform pledges, will vanish, it is con-

tended, when the certainty confronts the legislator that they will be
secured, anyway, through the initiative. By the recall he Is displaced
with a view to obviating the necessity of a resort to the initiative or
referendum or as a penalty for compelling it,

However, then, the system of direct legislation may encroach upon
the essential chaiacter of a republican ferm of government, the recall
is not amenable at all to the strictures of its ecritics in that direction.
It is sufficient to say, In passing, that the Supreme Court of Qregon
in an opinion written by Judge Bean, since appointed TUnited States
district judge, in which all of his associates coneurred, has held that
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the argument is unsound and untenzble even as addressed to the ini-
tiative and referendum. (Kidderly o. City of Portland, 74 Pac.,"ZlO.)
It would be surprising if any court did reach any other conelusion in
view of the prevalence of the town-meeting system throughout New
England at the time of the adoption of the Constitution, a feature
of the State government which, still persisting, has been extolled as
“the wisest invention ever devised by the work of man for the perfect
exercise of seif-government and for ifs preservation.”

It apparently did not occur to the fathers of the Constitution that
those States in which the people wére permitted to legislate directly
in respect to certain affairs, where the method of a pure democracy
constifuted a part of their system of government, were, Dy reason of
that fact, ineligible to membership in the Union. They were all
admitted, yea, Invited fo_ come in, with such local governments as
prevailed among them. By the very act of admitting their Repre-
sentatives in Congress that body defermined that such existing gov-
ernments were republican in form; and so with respect to the systems
devised by the people of the new States as they weie severally taken
into the Union. In Luther o. Borden (7 How., 1) the Supreme Court
of the United States said:

“ When the Senators and Representatives of g State are admitted
into the councils of the Union, the authority of the government under
which they are appointed, as well as its republican character, is recog-
njzed by the proper comstitutional authority.” A

The exireme to which the people of a State may go in forming a
scheme of local government without transgressing against that provi-
sion of the National Constitution which admonishes them that it must
be republican in form may De gathered from the fact, a circumstance
involved in the case last above referred to, that Rhode Island, unlike
the others of the original States, adopted no new constitution pursuant
to the recommendation of Congress upon the adoption of the Declara-
tion of Independence, but proceeded under the charter granted by
Charles the Second in 1663 with only such changes as Weie neCessary
to adapt it to their condition and rights as an independent State. It
took a'rebellion to change the antiguated system which was recognized
for over half a century, whatever its vices and weaknesses may have
been, as at least republican in form. It will be impossible to condemn
any State constitution as antirepublican if a parallel can be found for
the supposed cbnoxious feature in the constifution of any one of the
13 original States as it existed at the time the Federal Govérnment came
into existence. So the United States Supreme Court said in Minor o
Happersett (21 Wall, 162), using the following language:

“No particular government is designated as republican ; neither is
the exact form to be guaranteed in any manner especially designated.
The guaranty unecessarily implies a duty on the part of the States
themselves to_ provide such government.” All the States had govern-
ments when the Constitution was adopted. In all the people partici-
pated to some extent through their representatives elected in the man-
ner especially provided. These governments the Constitution did not
change. They were accepted precisely as they were, and it is therefore
to be presumed that they were such as it was the duty of the States
to provide. Thus we have unmistakable evidence of what was repub-
lican in form within the meaning of that term as employed in’ the
Constitution.” '

Let this test be applied to the recall as it affects the judicial office.
At the time the Constitution was adopted, in no instance was either
the governor or any of the judges elected by the people 'The latter
were uniformly either appointed by the governor or elected by the
legislature. In New Hampshire, Massachusetts, Connecticut, Rhode
Island, Pennsylvania, and South Carolina they could be removed by
address of that body, a majority vote sufiicing in Rhode Island and
Pennsylvania. ~ Bear in mind, by address—not by impeachmment. While
impeachment proceedings contemplate definite ~charges and a trial,
neither the orne nor the other is requisite in the case of removal by
address. A simple vote ends the official career of the individual against
whom it is successfully, leveled. Thig method of terminating the official
life of the incumbent of a judicial office was borrowed from the English
system, under which, since the revolution of 1688, judges have been and
still are removable by a majority vote of each House of Parliament.
In Rhode Island the tenure was even more precarious, a majority of
all the members In joint committee sufficing to accomplish the retire-
ment of a judge, The coustitution of that State, adopted in 1842,
superseding the old colonial charter, provided that—

‘“RWach judge shall hold his office until hig place be declared vgeant
by a resolution of the general assembly to that effect.”

The ancient patent under which the colony was originally gov-
erned gave to the inhabitants “ the power to place or displace officers
of justice as they or the greater part of them shall by free consent
agree to.”

Confessedly, Pennsylvania and Rhode Island came into the Union
enjoying a ‘ republican form of government.” 8o that. to maintain
that a constitution embodying the recall applicable to the judieial
office is antirepublican we are driven to the conclusion that & State
under whose fundamental law judges are elected by a majority vote
of the legislature and are removable by a majority vote of the legis-
lature is republican in form, while that State whose judges are elected
by the vote of the people and who are removable by a majority vote
of the people is not. That phase of the question may be dismissed.
The question is exclusively one of political expediency.

As suggested before, it has never Deen seriously contemplated to
make the recall applicable solely to judges, as might be gathered
from some of the discussions in which the gquestion has been involved.
The inquiry presents the advisability of a general recall system and
then an exception of judges from its operation A very brief ref-
erence to the subject in its general aspect must suffice here. As fo
all purely administrative offices the question is not perhaps very
impoertant. It must be admitted that as to_all such the system is
ideal except in the contemplation of those who regard the people as
fickle, vascillating, “ unstable as water,” and likely to embroil them-
selves in constantly recurring elections by continued resort to this
method of relief from fancied grievances. Such an argument might
be quite forcible as applied to the people of San Domingo, Venezuela
or Guatemala, but it is a reform to the adoption of which the people
of the United States are invited—not those of Latin America, nof a
race of turbulent fanatics like those that crowded the court of Herod,
nor a primitive people like those that made * unstable Athens heave
her noisy seas.”

. It is exceedingly difficult to understand why it is good business policy
in every great corporation to retain, when it can, the right fo dismisy
its secretary, auditor, or treasurer at will, but is impolitic for the people
to retain the right to dismiss a county clerk or a State treasuarer when
they see fit to do so. A business man or corporation is sometimes forced
to enter into a long-time contract in order to secure or retain the serv-

ices of a valued servant, but it is avoided, for
?VeL unnegessagfy‘ Usually {such contracts bind
ic servant, performing similar services, has his employer b

may escape the. obligations of his services at am%) tiyme };;51’1 nz%si%%tin]i«e
As to the legislative office, it affords such a check upon & career of cor.
ruption, regrettably not infrequent, particularly in municipal councils
as ought to commend it generally with respect o such, In respect to
such offices, a course of conduct extending over a considerabie period of
time may Dbring convictlon of guilt to all intelligent observers that can
n&t be resisted, and yet evidence sufficient to expel De entirely unavail-
able. ;

And why should a Member who has violated the pledges under which
he was elected, repudiates the measures to secure the passage of which
he was delegated, and outrages by his votes the conyvictions of his con-
stituents on great public questicns, continue, againgt their will, as
their alleged representative? In a neighboring State a member was Ia’tely
elected to the higher Dbranch of the legislature for o term of four
years at an election at which the choice of a United States Senator wag
the paramount, not to say absorbing, question before the voters, He
was returned largely because of his professions of allegiance to the
populzu: candidate for that office, to whose cause he publicly and pri-
vately declared himself devoted. He voted for the local favorite for 10
days or thereabouts, and then deserted to become the leader of the forces
of his antagonist, a man of great wealth, who had the support of a
giant corporation believed to he the master of the political destinies of
the State, for whose legislative program the recreant member votes with
striking consistence. He was overwhelmed with remonstrances from his
constituents, and though they did not affect his course he confided to
some of his friends that he was opposed to the rceall Decause if i pre-
vailed he would be one of its first victims.

5 If it should be regarded as wise to pubnish the error of judgment on
the part of the people of his county in electing him by denying to them
the right of recall, why should the interests of the rest of the people
of the State Le imperiled by his retention ?

What ground is there for making any distinction in reference to
those public servants upen whom devolve the judieial function? The
expression ¢ public servants ” is used advisedly in connection with
Judges upon the authority of the Supreme Court of the United States,
which said, in Luther v. Borden :

“ Judgey * o= ¥ _.must enforce such (constitution) as the people
themselves, whose judicial servants they are, have been pleased to put
into operation.” .

It is the theory of our Government that the whole body of sovereign
people, as though they were one sovereign, desire that justice should be
administered and lawlessness punished, They employ and depute
judges to perform the work for them. It is a speculation quite in
keeping with the sacred character of the judicial ofice that regards the
occupant of it, in a special manner, as The minister of divine justice,
dispensing to each, with such feeble light as finite intelligence and
judgment may, such measure as may be his due.

If we were to conceive his appointment to come from the Infinite
Wisdom, we must likewise conceive that the recall awaits his first
lapse from rectitude. An error in judgment would be overlooked, not
attributable to sloth or persistence in vieces that cloud the reason.
The decay of the faculties from advancing age or illness would call it
inte immediate action. The upright judge would have no oceasion to
fear its exercise until it would be merciful to employ it. Theoretically
it is ideal, particularly in the case of judicial officers, if we agsume that
the majority of the people have the intelligence and virtue to use it
aright, At the time the experiment in self-government was first tried
on this continent they were not considered as possessing ecither in
sufficient degree to make a wise choice of judges possible or likely by
popular vote, and accordingly, as stated, in not one of the 13 original
States at the time of the adoption of the Federal Consgtitution were
judges elected by the people.

Now, in 84 of the 40 Stateg the judges are chosen by popular elec-
tion. These include Georgia, which went to the clective system in 1798,
the imperial State of New York, which followed in 1846, and North
Carolina, which adopted the popular method recently. The overwhelm-
ing sentiment of the people of the United States is that the people of
the States, respectively, are competent to choose their judges, and the
experience of a century has fully justified that confidence. Irving
Browne, in a review of the New York Court of Appeals, published in
the Green Bag in 1830, said:

“1 have given the names of more than 100 judges, with particulars
of many of them; mearly all of whom were first nominated by the
people. I believe that under a system of appointment by the governor
this test would not have been equaled in merit and distinction, and I
point to it as a standing refutation of the argument that the people are
not fit to name their judges.”

The Federal system of appointment for life, as distinguished from
the State system of election for limited terms, is commended in many
quarters as immeasurably superior. However, it may be in other parts
of the country, it is observed that in our section, at least, the Federal
judges are sclected very largely from those whose talents were dis-
cerned by the people, and who had by them been elected to high judicial
position. Vandevanter in Wyoming ; Field, Sawyer, Ross, and De Haven
in California; Bean and Wolverton in Oregon; Hawley in Nevada;
Hunt in Montana ; and Rudkin in Washington are of this class. There
is not an argument that has ever been advanced sgainst the recall of
judges that is not equally forcible when applied to the election of
judges by the people in the first instance, . .

The main contention, about which the argument invariably proceeds,
is that the recall would rob or tend to rob the judge of his inde-
pendence, impelling him constantly, in his official acts, to court the
favor of the people by consulting their hopes concerning Ilitigation
before him and conforming his judgments to the desires of the major-
ity. That is exactly the line of argument that has been vainly pur-
sued for over a century to stem the tide of democracy as it involves
the judicial office. Leonard Jones, in the course of gome comments in
the American Law Review in disparagement of the idea expressed by
Mr., Browne, above quoted, said: :

“The worst thing, however, about the elective system is not the fact
that it affords unworthy men the chance to obtain judicial office by
purchase or other corrupt practices, but that it necessarily, to a greater
or less extent, destroys the independence of the judges.

“What chance is there that a.-judge who is shortly to seek a re-
election by the people will uphold the law and justice in a case where
the popular clamor is against law and justice?

“ What chance, indeed, unless he be a man and not a caitiff. With
that kind of a judge the argument has added force as it is directed
agalnst the elective system, Decause that kind of a judge is likely to
solace himself with the reflection that so far as the recall is concerned

obvious reasons, when-
both parties. The pub-
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is ex-

not he invoked against him anyway, while if his term
Moral

and he sceks reelection, he is up against it to a certainty. 0
courage is a quality cardinal in character in a judge. He is called
upon to exercise it in the daily discharge of his duties, He is fortu-
nate, indeed, if he is not obliged repeafedly, in his ofiicial career, to
brave the enmity of powerful interests whose activity is more to be
feared than an outburst of passion upen the part of a community or
State against an upright public official who faithfully discharges his
Guty as he sees it.” .

Even a Federal judge, unless he be free from every honorable ambi-
tion, or has reached the topmost round, is not exempt from these trials,
as the testimony of Judge Purdy before the Sugar Trust investigation
committee would seem to indicate. R

1t would be futile fo attempt to devise a system that would sustain
the spineless creature Mr. Jones assumes, very mistakenly, every judge
to be. His pusillanimity is inveterate, and it would be wiser to trust
to the people’s finding him out. Pilate got his place by appointment
and was in no way dependent upon the suffrages of the Jews to keep
if. The desirabilify of independence in the judiciary all will concede,
and obviously no unnecessary test, in addition to those inherent in the
office, ought to confront the judge, lest there be found those whose
moral stamina, sufficiently vigorous under other conditions, should Dbe
found unequal to it. I am constrained to believe that in respect fo
litigated controversies in which the people at large take a decided
interest, particularly those which give rise fo or excite a class feeling,
or are believed to have a political aspect, the evil iz more likely to be
that the side whose expectations are disappointed will assign the
candidacy of the judge for reclection in explanation of the resgult, if he
is a candidate, rather than that the outcome is likely to be influenced
by any such consideration.

If the contest is between some wealthy and powerful litigants on
the one side and some one supposed to represent or whose cause evokes
the sympathy of the so-called laboring class on the other, the unfortu-
nate judge assumes the risk of encountering the accusation of the
hasty and unthinking among the multitude that he is owned by the
“inferests ”’ and looks to them to renominate or reelect him, or, on the
other hand, that ke is a truckling demagogue, bidding for the votes of
the mob. As a general rule, subject to very rare exceptions, the gen-
cral body of the people harbor no such sentiment and listen incredu-
lously to the imputations made as the vaporings of an unsuccessful
suitor. But let any such conviction cbtain general lodgment in the
minds of men, and a situation arises that is mot orly to be deplored,
but which calls for action, for at the very foundation of orderly gov-
ernment must be found the highest confidence in. the administration
of justice in the courts. Undermine that and the whole edifice of
repregentative government totters, and there remains no alternative
but resort to a government of force.

ITerein lies, in my judgment, the weakness of the Federal judiciary.
The judge is believed to De utterly independent of the people. He does
not owe his appointment to them, nor does he look to them for ad-
vancement. No reason can_ ordinarily be conceived why he should
incline his judgment to their supposed will in any case, and he is
accordingly exempt from any suspicion in that direction. If he decides
a case in such a way as to meet popular approval, the incident is
regarded as the natural result of the equities of the case, and go speedily
forgotten. But when the case turns in the other direction, the oppor-
tunity to attribute to sinister influences its outcome is by no means
wanting., Setting aside the idea of corruption in its greater form or in
its milder manifestations, as disclosed in the Swayne impeachment pio-
ceedings, it would be idle to attempt to disabuse the public mind, in this
day, of the notion that the great interests, insidiously perhaps, but none
thg less effectively, exercise a potent influence in the selection of Federal
judges.

While this belief prevails, a suspicion affecting his predilection is
easily engendered by a courge of decisions, whether right or wrong, by
a Federal judge favoring such interests. The social aspect is not an
unimportant one. By the metbods of his selection and the character of
hig duties he is apart from the general mass of men who naturally
assign as his associates and confidants the more opulent and influential,
whose prejudices he imbibes and whose views he the more readily
adopts. These are some of the considerations which have given rise
to the Delief prevalent in gome quarters that the Federal courts are a
haven for the bhig corporations that are more or less inclined to rapacity.

The Federal system certainly serves, in the very highest degree possi-
hle, the independence of the judges—that is, it makes them independent
of the people. The system can not be regarded as perfect, however, if
the national courts fail {o win and maintain the confidence of the great
mass of citizens—unless the people feel that those courts are theirs,
the judges thereof their judges, doing their work. One distinguishing
merit of the recall as applied to judges is that it operates to permit
the restoration of public confidence in the court presided ever by a judge
againgt whom it was invoked. 'Why should a judge, guilty of continual
intoxieation, for instance, be permitted to continue in office, passing
upon grave questions affecting the lives, liberties, and foriunes of citi-
zens, until his term expires or he is removed by the slow and uncertain
process of impeachment? A day is too long for him to sit bringing to
the duties before him a mind inert or befuddled from drink.

The supreme court of my State granted a new firial in Finlen w.
Heinze (28 Mont., 548), because the undisputed evidence showed that
the judge who tried the case, while hearing it, being more or less
steeped in liquor, traflicked through a lewd adventuress with one of the
parties to the action. Some chapters from the recent judicial history
of this State might serve as well to illustrate the utility of a system
through which could be secured the prompt elimiration of a judge
whose conduct was such as to excite deserved public reprobation. Had
not the erring justice who fied before the wrath of this association,
xindled at the disclesure of his intrusting to counsel for one of the par-
tieg in a suit before him, a corporation of great wealth, the preparation
of the opinion of the court, veluntarily relinquished his seat, the people
of Washington would have had abundant cause to be thankful had they
been able fo retire him under a recall.

Independence in the judiciary is undoubtedly a quality much to be
desired But we may pay teo high a price to secure it. TUndoubtedly
we do when we keep on the bench the obviously unworthy and unfit
judge lest that class, small, as I insist, at best, in whom fear of thelr
political future is the ruling passion might be swerved from the path of
pight. Independence is not a characteristic essential alone in the judi-
cial servant of the people, as might be imagined from the discussion of
the subject before us. All public officers ave required to exercise it in
varying degree in the proper discharge of their duties. The governor
of the Stafe, the President, is supposed to be equally deaf to what is
called “ popular clamor,” They enforce the law against rich and poor

it may
piring

ahkg, high and low. It was this quality which endeared Andrew Jack-
son to the American people and gave to Theodere Roosevelt a popularity
perhaps no less widespread. A prosecuting attormey will find daily
exgrczse for the same virtue. It made Folk and Hughes national char-
acters.

And yet I can not think of an officer against whom the recall might
be more appropriately invoked than a recreant prosecuter who pursdes
the outcast and winks at the erimes of the high and mishty. He might,
of course, pe deterred by selfish political motives from proceeding
against lawless strikers who shed innocent blcod or wreck property, bubt
I should rather fear his being appalled by some franchise-grabbing
plunderbund or_ domineering industrial corporation that fings gain in
operating in vielation of law. The youth of this State are being taught
by Prof. Smith, holding the chalir of political science in its rising uni-
versity, that the ¢ independence of public officials which our forefathers
were so anxious to secure hag been found to be a fruitful source of
corruption.” “A realization of this fact,” he says, ‘“ has been responsi-
ble for the introduction of the recall system under which the people
enforce official responsibility through their pewer to remove by a vote of
lack of confidence.”

Our political forefathers were wise men, patriotic men, Amidst the
wreck of the old order, involving social relations as well as politicak
institutions, they studied to excellent purpoese the history of govern-
ment and the contributions to literature of those who had examined
into its philosophy. They confessed their first attempt at organizing
a national system a failure. The various State constitutions they
hurriedly threw together, as a rule, speedily gave place to more care-
fully planned and consistent systems. A review of these early charters
would reveal not a few notions concerning the proper province of gov-

ernment now universally discarded, some of them abhorrent to the
general sense of our age.

 But one thing among many in the science of government which they
4id learn and know is that all power is liable to be abused and that
there is a fatal tendency in most men in whom it is invested fo use it
tyrannically, = They recognized that there was reposed in judges a vast
power and that in the nature of things it must e exercised without
Ieag‘of personal responsibility, as in the case of administrative or ex-
ecutive oflicers who were required to answer for any apuse of the power
with which they might be charged. They had in mind the career of
Jeffreys and the provisions made by the English people in the act of
settlement against the recurrence of such a type on the bench, whereby
Jjudges were removable by the vote of the Lords and Commons.

Accordingly, in the case of 9 of the 13 States, as their government
was administered at the time of the adopticn of the Federal Constitu-
tion, judges were made removable by address, special provision being
made for the case of that class of officials, usually in addition to_ a
genera} provision for the impeachment of all offices. As a general rule,
a two-thirds vote was necessary, but in Rhode Island and Pennsylvania
a majority, as heretofore stated, sufficed. The two methods of removal
were provided because impeachment was svailable only in the case of
a culpable violation of Iaw, High crimes and misdemeanors only war-
rant impeachment under the Federal Coustitution. Besides, impeach-
mcrlgt implies a formal accusation, a trial, and proof.

The evidence may be hard to get, the offense not_ grave enough tg
be a ciime and yet scrious enocugh to condemn a judge at the bar of
intelligent public opinion. It is a ftrite saying that a virtuous, law-
abiding man does not Decome a criminal in a day—that character is a
growth and the loss of it a decay.

As Wendell Phillips put it, “A man may be unfit to be a judge long
before he ig fit for the State prison.” Thereby hangs an interesting
tale. Massachusetts had from the beginning the dual method of re-
moving judges, by impeachment and by address. It was in the very
heat of the abolition movement that one Edward Gieely Loring held,
at Boston, at one and the same time, the office of probate judge, under
the authority of the State, and the office of United States commissioner.
By virtue of the last-named office, acting under the provisions of the
fugitive-slave law, he had been instrumental in retorning to his owner
a ronaway slave, the attending circumstances being exasperating to the
E.eople” A monster petition was presented to the legislature to remove

im.

The great orator spoke for the petitioners and demonstrated to a
centainty that the legislature had the power to remove Judge Loring,
though he had commifted no crime, without hearing any testimony and
without giving him any notice of the proceedings. He made clear
how tenaciously the people of Massachusetts had clung to the power
to which he appealed since the Revolution He told of the effort to
amend the provision of their constitution in question in the famous
constitutional convention of 1820, among the members of which were
Justice Story, Chief Justice Shaw, Daniel Webster, and many other
brilliant men. A majority of the members of the legislature elected
suficing to remove a judge under the constitution, it was proposed by
a committee, of which Judge Story was chairman, to increase the
number of votes requisite to_ two-thirds, the report insisting that the
existing provision tended to impair the independence of the judges.

Webster asserted that proceeding without notice was against natural
right. 'The subject was debated with profound ability by many of the
great lawyers present, but none disputed the unlimited power of the
Tegislature, or offered a suggestion that the feature in question be
expunged 'The convention voted down the amendment, but submitteq
to the people an amendment providing for notice, which they rejected.
And so this provision of the constitution of 1780 remains unchanged to
this day. It reads as follows: | L.

“All judicial ofiicers duly appointed, commissioned, and sworn shall
hold their offices during good behavior, excepting such concerning whom
there is a different provision made in the constitution; provided, never-
theless, the governor, with consent of the council, may remove them
upon the address of both houses of the legislature.”

Notwithstanding the requirement of participation of the governor
and council in the formal act of removal, both Story and Shaw declared
that judges in Massachusetts held their oﬁjcgs at the will of the major-
ity of the legislature, and so it appeared in Loring’s case. For the
legislature, having voted the address for his removal, and the governor
neglecting to act, another governor was promptly chosen who d4id
remove him, .

The considerations actuating the people of Massachusetts in incor-
porating this provision in their constitution for the summary removal
of judges have been regarded as persuasive Dy those of 15 other States,
namely, North Dakota, South Dakota, Qalzfomm, Kansas, Mississippi,
North' Carolina, Nevada, Ohio, Rhode Island, South Carolina, Virginia,
Washington, Wisconsin, West Virginia, Utah, and Iilinois, though in
most a two-thirds vote is necessary and notice to the judge attacked is
essential. In New York judges arve removable on recommendation of the
governor by vote of two-thirds of the senate,
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The conviction seems to be quite general that the people should have
some means other than impeachment to rid themselves of an unfit
judge.  The futility of resort to that method was demonstrated years
ago. It has never been resorted to in HEngland since the failure of the
Hastings trial. Political considerations are likely to be paramount or,
at least, are apt to exercise a decided influence in the deliberations of
legisiative bodies. The members are not required to be trained lawyers
nor_judges skilled in the analysis of evidence. An abortive effort was
made to impeach the Montana judge, whose evil reputation is perpetu-
ated after his death by the report of the case above referred to.

In 1902, Judge Samue! Chase, an Associate Justice of the Supreme
Court of the United States, was tried by the Senate and scquitted,
though Schouler says:

“ He had made himself odious by his harsh behavior and irascible,
overbearing manners. He went rampant on his spring assize, trying the
important offenses committed within his circuit more like a frocked
politician who seeks revenge than the minister of law and justice. He
ranted before the grand juries as though in a mass meeting.”

The heated political atmosphere, the clumsiness of the management
of the case, and the patriotic public services of the accused are assigned
as reasons for the result, In the Swayne case the defendant admitted
that a railroad being in the hands of a receiver appcinted by his court,
he traveled, without expense to himself, in a private car belonging to
the company, from the State of Delaware to Florida and from there to
the Pacific coast and return, the connecting lines genecrously handling
the car gratuitously. Yet he was acquitted.

The wisdom of some provision for the removal of judges ofher than
by impeachment being conceded, the question arises, Where shall it be
lodged; with the people direct or with the legislature? Arguing in
favor of his resolution to amend the Massachusetts constitution on the
occasion mentioned, Justice Story sald the judge in that State ‘‘does
not hold his office by the tenure of geod behavicr, but at the will
of a majority of the legislature, and they are not bound .to assign
any reason for the exercise of their power. This is the provision of
the constitution, and it is only guarded by the good sense of the people.”

He had no fear, he added, of the voice of the people when he could
get their deliberate voice; but he did fear the legislature. A .

“A powerful individual who has a cause in court which he is unwill-
ing to trust to an upright judge may, if he have influence enough to
excife a momentary prejudice and command a majority of the legisla-
ture, obtain his removal.”

Prescient man! Out of the profundity of his wisdom and leaining
he saw as through a glass, darkly, the Illinois Legislature with its
“jack pot” a hoary tradition. “I have no fear of the voice of the
people”  And no other honest ang upright judge need fear that voice
It is idle to talk about the judge being called upon to take the hust-
ings to defend his decisions. If he can successfully defend his character
and his conduet, his decisions will take care of themselves. The people
will not require that Le be right in his opinions, but that he be honest
and decent in his life,

It might be said that there is more occasion for a recall provision
in Massachusetts, where the judges hold during goed behavior, than
in jurisdictions where the tenure is for a limited time. But the fend-
ency is to protract the terms of judges, particularly of the higher
courts. In New York the justices of the court of appeals are elected
for 14 years; in_ Pennsylvania the term for the corresponding office
is 21 years; in Montana 6. The shortest of these teimsg is a long
time to tolerate a judge who needs removing. The decrepitude of
age may come upon him unexpectedly early in life. Tilness may over-
take him and even render him unappreciative of his own infirmity.
A Massachusetts judge was removed for such a cause. With the
recall it is comparatively unimportant how long the term is.

One of the grounds of complaint against the elective system is the
bievity, as a rule, of the terms,«in consequence of which it is claimed
the bench has no attraction to the hest ialent at the bar. The term
could ordinarily be safely lengthened with a recall provision. In
Oregon it is proposed to extend the term of members of the legislatnre
to six years, but make them subject to recall at any time. Its most
ardent advocates admit that it will be a long time until the recall
enters the field of the national organization, but if any State is dis-
posed to try the experiment, it is with confidence asseited that. upon
reflection, no reason will appear why judges should be excepted from
its operation.

Mr. MYERS,
public document.
Mr. SMOOT.

document.

The VICE PRESIDENT. Objection is made to its being
printed as a public document.

Mr. MYERS. Then, I will read it.

The VICE PRESIDENT. It has already been
printed in the RECoxD.

Mr. SMOOT. It will go in the Rrcorp, as I understand.

Mr. MYERS. May I ask the Senator from Utah what his
objection is to its being printed as a public document? I do
not believe I have cost this Government much in the time I
have been here. It is the first article I have ever asked to have
printed as a public document. It is short, and the cost will
be inconsequential. I do not think I have trespassed much upon
the time of the Senate or have cost the Government much.

This is a brief but a very conservative and temperate argu-
ment upon a subject which is now the cause of much interest
to the pecple of the United States, and I can hardly understand
why the Senator from Utah should object to having ‘it printed
as a public document, '

Mr. NELSON. I trust the Senator from TUtah will waive
his objection and allow the article to be printed as a publie
document. It is not a very large document. -

Mr. SMOOT, It is not a question of cost at all, I will say to
the Senator from Montana. It is an address delivered by a man
who holds no position in the Government. He is not a judge.
As I understood the Senator to say, it is a speech delivered upon

I further ask that the article be printed as a

I iject to its being printed as a public

ordered

.

a subject upon which perhaps thousands have been delivered
in the United States. The Joint Committee on Printing of the
two Houses and also the Senate Committee on Printing have
felt that speeches delivered by private citizens should not be
printed as public documents. I realize this address is not long.

Mr. OVERMAN. It is the wrong time for the Senator to ob-
ject at this late hour in the session. Suppose you make that
rule at the next session and let the article go in at this time.
Make that rule then; it would be a good rule; and I would
agree to it fully.

Mz, MYERS. Whatever the rule may be, I know it has been
the custom to have printed at this session of the Senate docu-
ments that I think were no more entitled to go to the public
than this short document.

Mr. SMOOT. I am fully aware that documents have been
printed here at the request of Senators, but I have heard
many Senators say that it ought to be stopped, and I am really
of the opinion it ought to be.

Mr. OVERMAN. I fully agree with the Senator that it ought
to be, but in this case

Mr. MARTIN of Virginia, Mr. Presiden

The VICE PRESIDENT. To whom does the Senator from
Montana yield? Five Senators are on the floor seeking recog-
nition.

Mr. MYERS. I yield to the Senator from Utah, I will let
him finish what he has to say first, and then I will yield to the
Senator from Virginia.

Mr. SMOOT. 1 thought I had the floor.
recognized by the Chair.

The VICE PRESIDENT. No; the Senator from Montana
had the flcor., The Senator from Utah interposed an objection.

Mr., SMOOT. Mr. President, I will say to the Senator from
Montana that I do not want bim to think that I have aay feel-
ing whatever in this matter.

Mr. MYERS. I am satisfied the Senator has not.

Mr. SMOOT. I would not object because the request is made
by the Senator from Montana, and to show him I would not do
so I will withdraw my objection to having it printed as a public
document, but I wish to call the attention of the Senate to the
fact that it is a growing evil and ought to be stopped.

Mr. MYERS., I am very glad the Senator permits the evil to
grow a little bit more. I thank him.

The VICE PRESIDENT. Without objection, the order asked
by the Senator from Montana will be entered. [8. Doc. No.
100.]

If there are no further amendments to be offered to the joint
resolution, as in Committee of the Whole, it will be reported to
the Senate.

The joint resolution was reported to the Senate as amended,
and the amendments were concurred in.

The joint resolution was ordered to be engrossed for a third
reading, and it was read the third time.

The VICE PRESIDENT. Shall the joint resolution pass?
[Putting the question.] The ayes have it.

Mr. HEYBURN, I ask for the yeas and nays.

Mr. MARTINE of New Jersey. Let us have the yeas and
nays.

The yeas and nays were ordered, and the Secretary procceded
to call the roll.

Mr. FLETCHER (when Mr. Brvyan’s name was called). I
wish to announce that my colleague [Mr., Bayan] is unavoid-
ably absent from the city.

Mr, CHILTON (when his name was called). I have a gen-
eral pair with the Senator from Illinois [Mr. Currom]. I be-
lieve, though, that he isg for the joint resolution., Therefore I
will vote. I vote “yea.”

Mr. CULBERSON (when his name was called). I transfer
my general pair with the Senator from Delaware [Mr. pu PonTt]
to the Senator from Florida [Mr. Bevan], and vote. I vote
13 yea‘::

Mr, DILLINGHAM (when his name was called)., I transfer
my general pair with the Senator from South Carolina [Mr.
TiLLMAN] to the Senator from Massachusetts [Mr. CRaNE], who

I thought I was

is detained from the Chamber to-day by illness. Upon this
question I vote “yea.”
Mr., GUGGENHEIM (when his name was called). I have a

general pair with the senior Senator from Kentucky [Mr.
PaynTer]. He is unavoidably detained. On account of hisz ab-
sence I shall withhold my vote, If I were at liberty to vote, I
should vote “yea.”

Mr. CURTIS (when Mr. Lobee's nanie was called). I was
tequested to announce that the senior Senator from Massachu-
setts [Mr. Lobge] is paired with the junior Senator from New
York [Mr. O’GorMAN],
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Mr. NELSON (when Mr. McCuMBER’Ss name was ealled). If
the Henator from North Dakota [Mr. MoCuomarr] were here, he
would vote “yea.” He is paired with the senior Senater from
Mississippi [Mr. Prrex].

Mz BMITH of South Carolina (when his name was called).
I have a general pair with the junior Senator from Delaware
{Mr. Ricmappsox]. I fransfer my pair to the junior Senator
from Maryiand [Mr. Sarre], and vote. I vote “yea.”

Mr. TAYLOR (when his name was called). I transfer my
pair with fhe junicr Semator from Kentucky [3r. Braviey] fo
the senior Senator from Arkansas [Mr. Croazxe], and vote. I
vote “yea”

Xr. WATSON (when his name was called). T have a gen-
eral pair with the senior Senator from New Jersey [Mr.
Brices]. He, however, advises me that he would vote “yea™
if present. I am therefore at liberty te vete. I vote “yea

The roll call was concluded.

Mr, CURTIS. I was requested to announce that the jumior
Senator from Nevada [Mr. Nixon] is paired with the senior
Senator from Nevada [Mr. NEWLANDS].

BMr. BURNHAM. I desire to state that my colleague [Mr.
Garrineer] is paired with the Senator from Arkansas [Mzr,
Davis]. If my colleague were present, he would vote “yea.”

Mr., CLAPP. I wish to state that the junior Senator from
California [Mr. Worxs] is unavoidably absent.

Mr. MYERS. I was requested to abnounce that the Senator
from Arkansas [Mr. Davis] is paired with the Senator from
New Hampshire [Mr. Garringer]. If the Senator from Arkan-
sas were presenf, he would vote *yea.”

Mr SMOOT. I desire to announce that my colleague [Mr.
SurgERLAND] is out of the city and has a general pair with the
genior Senatoer from Maryland [Mr. Rayxer]. If my colleague
were here, he would vote “yea.”

The result was announced—yeas 53, nays 9, as follows:

YEAS—53.
Bacon Foster Nelson Smoot
Bankhead Gamble Oliver Stephenson
Borah Hitcheock Qvermarn Btone
Burnham Johnson, Me. Owen Swanson
Burton Johnston, Ala, Page Taylor
Chamberlain Jones Penrose Thornton
Chilton Kenyon Perkins Townsend
Clark, Wyo. Kern Poiudexter Warren
Crawford Lea Reed Watson
Culberson Lipﬁ)itt Root Wetmore
Curtis Melean Shively Williams
Dillingham Martin, Va. Simmons
Dixon Martine, N, I, Smith, Mich,
Fletcher Myers Smith, 8. C.

NAYS—9.
Bailey Bristow Camming
Bourne Brown Heyburn
Brandegee Clapp Pomerene
NOT VOTING—2T,

Bradley du Pont Lorimer Rayner
Briges Gallinger McCumber Richardson
Biyan Gore Newlands Smith, Md,
Clarke, Ark. Gronng Nixon Butherland
Crane ‘Guggenheim O’Gorman Tillman
Cullom La Follette Paynter Works
Davis Lodge Percy

So the joint resolution was passed.

On motion of Mr. SMita of Michigan the title was amended
S0 as to read: “A joint resolution to admit the Territories of
New Mexicc and Arizona as States into the Union upon an
equal footing with the original States”

MESSAGE TROM THE HOUSE,

A message from the House of Representatives, by J. C.
South, its Chief Clerk, announced that the President of the
United States, baving returned to the House of Representatives,
in which it originated, the bill (H. R. 11019) to reduce th
duties on wool and manufactures of wool, with his objections
thereto, the House had proceeded, in pursuance of the Consti-
tution, to recousider the same, and resolved that the bill do
not pass, two-thirds of the House of Representatives not agree-
ing to pass the same.

EXECUTIVE SESSION.

Mr, NELSON. I move that the Senate proceed to the con-
sideration of executive business.
The motion was agreed to, and the Senate proceeded to the
ideration of executive business. After 15 minutes spent
in ‘¢ sesgion the doors w recpened, and (at 6 o'clock
and 25 minutes p. m.) the Senate adjourned until {o-morrow,
Saturday, August 19, 1911, at 12 ¢’clock m.

CO
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NOMINATIONS.
Executive nominations received by the Senate August 18, 1911,
PROMOTIONS IN THE ARMY.
CATALRY ARM,

Lieut. Col. Walter L. Finley, Thirteenth Cavalry, to he colonel
from August 11, 1911, vice Col. Jeseph H. Dorst, Third Cavalry,
retired from active serviee Angust 10, 1911,

Maj. Harry C. Benson, Fifth Cavalry, to be lieutenant colonel
from Awugust 11, 1911, vice Lient, Col. Walter L. Finley, Thir-
teenth Cavalry, promoted.

Maj. George H. Sands, Tenth Cavalry, to be lieutenant colonel
from August 11, 1911, vice Lieut. Col. John C. Gresham, Four-
teenth Cavalry, advanced to the grade of colonel unéder the pro-
visions of an act of Congress approved March 3, 1911,

Capt. Charles A. Hedekin, Third Cavalry, to be major from
August 11, 1914, viee Maj. Harry C. Benson, Fifth Cavalry,
promoted.

Capt. Francis J. Koester, Fifth Cavalry, to be major from
August 11, 1911, vice Maj. George H. Sands, Tenth Cavalry,
promoted.

First Lieut. Casper W. Cole, Ninth Cavalry, to be captain
from August 11, 1911, vice Capt. Charles A. Hedekin, Third
Cavalry, promoted.

First Lieut. Bdmond R. Tompking, Eleventh Cavalry, to be
captain from August 11, 1911, vice Capt. Francis J. Koester,
Fifth Cavalry, promoted. )

Second Lieut. George Dillman, Sixth Cavalry, to be first leu-
tenant from August 11, 1911, vice First Lieut. Casper W. Cole,
Ninth Cavalry, promoted.

Second Lieut. Philip J. R. Kiehl, Thirteenth Cavalry, to be
first lientenant from Awugust 11, 1911, vice Rirst Lieut, Edmond
R. Tompking, Eleventh Cavalry, promoted.

Under the prowisions of an aet of Cengress approved March
3, 1911, the officer herein named for advancement in grade in
accordance with the rank he would have heen entitled to hold
had promotion bheen lineal throughout his arm of service since
the date of his entry into the arm to which he permanently
belongs :

Lieut. Col. John . Gresham, Fourfeenth Cavalry, to be
colonel from August 11, 1911,

COAST ARTILLERY CORPS.

Lieut. Col. Adelbert Cronkhite, Coast Artillery Corps, to be
colonel from August 11, 1911, vice Col. Garland N, Whistler,
retired from active service August 10, 1911,

Maj. Herman . Schumm, Coast Artillery Corps, to be lieu-
tenant colonel from August 11, 1911, vice Lieut. Col. John D,
Barrette, detached from his proper command under the pro-
vigions of an act of Congress approved March 3, 1611,

Capt. James T. Brady, Coast Artillery Corps, to be major
from August 11, 1911, vice Maj. Herman C. Schumm, promoted.

Tirst Lieut. Lewis Turtle, Coast Artillery Corps, to e captain
from August 11, 1811, vice Capt. James ¥. Brady, promoted.

Second Lieut. Charles A. Katon, Coast Artillery Corps (de-
tailed first lieutenant in the Ordnance Department), to be first
lieutenant from August 11, 1911, vice First Lieut, Lewis Turtle,
promoted.

Second Lieut. Rollin I.. Tilton, Coast Artillery Corps, to be
first licutenant from August 11, 1911, vice First Lieut. Charles
A. Haton, whose detail in the Ordnance Department was con-
tinued from that date.

TO BE CHAPLAIN WITH RANK OF MAJOR.

Under the provisions of an act of Congress approved April
21, 1911, the officer herein named for promotion in the Army of
the United States:

Chaplain Thomas J. Dickson, Twenty-sixth Infantry, to bhe
chaplain, with the rank of major, from August 12, 1911,

PAY DEPARTMENT,

Tieut. Col. Webster Vinson, Deputy Paymaster General, fo
be Assistant Paymaster General, with the rank of colonel, from
August 16, 1817, vice Col. William H. Comegys, Assistant Pays
master General, retired from active gervice 4 15, 1911

ifai. James B. Houston, paymaster, to be Deputy Paymaster
General, with the rank of lieutenant colonel, from August 16,
1911, vice Lieut. Col. Webster Vinson, Deputy Paymaster Gen-
eral, promoted.

APPCINTMENTS IN THE ARMY.
MEDICAL RESERVE CORPS.
To be first lentenants with venk from August 15, 1911,
Henry Leland Akin, of Nebraska.
John Barnwell Elliott, jr., of Louisiana.
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