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PETITIONS, ETC.

'Under clause 1 of Rule XXII, petitions and papers were laid
on the Clerk’s desk and referred as follows:

By the SPEAKER: Resolution of the Christian Endeavor
Local Union of Tulsa, Okla., in favor of legislation to prohibit
the shipment of ligquor into prohibition States; to the Com-
mittee on Alcoholic Liquor Trafic.

By Mr. ASHBROOK : Petition of Adam Shade, of Harrisburg,
Pa., asking for the passage of a general pension bill; to the
Committee on Pensions.

By Mr. DYER: Papers to accompany bill granting a pension
to Catherine Hudson; to the Committee on Invalid Pensions,

By Mr. FULLER: Petition of the Arizona Woolgrowers’ Asso-
ciation, in opposition to all bills proposing to reduce the tariff
on wool and meats until the Tariff Board makes its report; to
the Committee on Ways and Means. :

Also, petitionr of citizens of La Salle, I1l., for the creatlon of
a national board of health; to the Committee on Interstate and
Foreign Commerce.

By Mr. HAYES: Petition of George J. Pettit and 17 other
residents of San Francisco, Cal., urging the passage of the Davis
bill providing for an increase in salary for the underpaid Gov-
ernment employees throughout the United States; to the Com-
mittee on Reform in the Civil Service.

By Mr. PADGETT: Papers to accompany bill granting an
increase of pension to M. 8. Carlisle; to the Committee on In-
valid Pensions.

By Mr. THISTLEWOOD : Petition of the Southern Illinois
Millers’ Asscciation, protesting against admitting flour free; to
the Committee on Ways and Means.

SENATE.
Moxvpay, dugust 7, 1911,

The Senate met at 10 o’clock a. m.

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D.

The Journal of the proceedings of Saturday last was read and
approved.

ENROLLED BILL SIGNED.

The VICE PRESIDENT announced his signature to the en-
rolied bill (H. R. 2883) for the apportionment of Representa-
tives in Congress among the several States under the Thirteenth
Census, which had heretofore been signed by the Speaker of the
House of Representatives.

PETITIONS AND MEMORIALS,

The VICE PRESIDENT presented a memorial of District
Grand ILodge, No. 2, Independent Order of B’nai B’rith, of Cin-
cinnati, Ohio, remonstrating against the treatment accorded
American citizens in Russia, which was referred to the Com-
mittee on Foreign Relations.

He also presented a memorial of sundry citizens of Hartford,
Kans., remonstrating against the establishment of a rural
parcels-post system, which was referred to the Committee on
Post Offices and Post Roads.

Mr. WETMORE presented a petition of the Rhode Island
Quarterly Meeting of Friends, praying for the ratification of the
proposed treaties of arbitration Dbetween the United States,
Great Britain, and France, which was referred to the Committee
on Foreign Relations.

Mr. CRANE (for Mr. LonGe) presented a petition of the
Press Association of the State of Massachusetts and a petition
of the Rhode Island Society of Friends, praying for the ratifica-
tion of the proposed treaties of arbitration belween the TUnited
States, Great Britain, and France, which were referred to the
Committee on Foreign Relations.

Mr. PERKINS presented petitions of the Chamber of Com-
merce of San- I'rancisco, the Commercial Club of Santa Barbara
the Chamber of Commerce of Sacramente, the Humboldt Cham-
ber of Commerce of Eureka, the Chamber of Commerce of
Riverside, the Chamber of Commerce of Oakland, the Board of
Trade of Pasadena, zand me Chamber of Commerce of Los
Angeles, all in the State of California, and of the World Pence
‘Foundation and the Business Men's Association of Salem.
N. J., praying for the mtlﬁcmon of the propesed treaties of
armtramon between the United States, Great DBritain, and
-France, which were referred to the Committee on Foreign Re-
‘lations.

Mr. ROOT presenied 100 petitions of citizens of Brooklyn,
N. Y., and 8§ petitions of citizens of New York City, N. Y,
praying for the repeal of the duty on lemons, which were or-

dered to lie on the table.

BECLAMATION OF THE EVERGLADES OF FLORIDAL
Mr. SMOOT, from the  Committee on Prmtmg, repor(ed the, )

following resolutlon (8. Res. 130, 8. Dce. 89), which Was eon- . ..

sidered by unanimous consent and agreed to: il
Resolved, That there be printed as a public document, under the di- -
rection of the Joint Committee on Printing, a compilaticn cf acts, :
reports, and other papers, State and rational, relating to the reciama-
tion of the Everglades of the State of I“orlda, with accomg«mymg
illustrations.
BILLS INTRODUCED. .-

Bills were intrcduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. DILLINGHAM :

A bill (8. 3175) to regulate the immigration of aliens to and
the residence of aliens in the United States to the Committee
on Immigration. .

By Mr. RAYNER:

A bill (S. 3176) granting a pension to Carolyn V Maucha
(with accompanying paper) ; to the Committee on Pensious.

By Mr. CLARK of Wyoming:

A bill (8. 3177) granting an increase of pension to Ielix
I?eﬁin (with accompanying papers) ; to the Committee on Pen-
sions. ‘
NEW MEXICO AND ARIZONA,

The VICE PRESIDENT. The morning business is closed.
The Chair lays before the Senate, under the order heretofors
made, House joint resoiution 14.

The Senate, as in Commitiee of the Who]e, resuined the con-
sideration of the joint reseclution (H. J. Res. 14) to admit
the Territories of New Mexico and Arizona as States into the
Urnion upon an equal footing with the original States.

Mr. NELSON. I offered to the joint resolution an amend-
ment in the form of a substitute. I now wish to modify the
substitute. On page 8, line 4, after the first word ‘That,”
strike out the words ¢ within 30 days ” and insert * immedntely.”
I offer it in that form, so that it will read: °

That Immediately after the passage of this resolution, ete.

The VICE PRESIDENT. The Senator from Minnesota modi-
fies his amendment. The modification will be stated.

The SECRETARY. On page 3, line 4, strike out, after the word
“That,” the words ‘within 80 days” and insert in lieu the
word “ immediately,” so as to read:

That immediately after the passage of this resolution and its approval
by the President the President shall certify the fact to the governor
of Arizona, etc.

The VICE PRESIDENT. The substitute will be so modified.
The substitute has already been read to the Senate.

Mr. NELSON. I shall later on ask leave to address the Sen-
ate on the subject of the substitute.

The VICE PRESIDENT. The question is on agreeing to the
amendment submitted by the Senator from 2MMinnesota [Mr,
NeLsoN] as a substitute.

AMr. BRISTOW. As I understand it, the question is on an
amendment to the substitute, which the Senator from Minnesota
has offered.

The VICE PRESIDENT. No; the question is on agreeing to
the amendment. The Senator from Minnesota has a right to
modify it, the substitute not having been acted upon. He has
simply made a modification.

Mr. STONE. May I inquire if it is the so-called Nelson
amendment which is now before the Senate?

The VICE PRESIDENT. The Nelscn amendment is now be-
fore the Senate.

AMr. NELSON. And I modified my own amendment by strik-
ing out the words “within 30 d"(j‘s" and inserting * imme-
diately,” which I had a right to do.

The VICE PRESIDEXNT. Certainly.
again state the modification.

Mr., HEYBURN. Mr. President,
quorum.
The VICE PRESIDENT. The Secretary will cail the roll

The Secretary called the roli, and the following Senators
answered to their names

The Secretary will

I suggest the absence of a

RBankhead , Cullom ‘JT ers
Borah Dillingham
Brandegee Foster
Bristow Gan:ble
Drown Gronna
Bryan Guggenheim
Burnham Heyburn
Chamberlain Johnson, Me.
Chilton Kern

Ciapp Lippitt
Crane Martin, Va.
Crawford Afn o, N.

The VICE PRESIDENT. Fariy-seved Senators have an-
swered to the roll call. A quorum of the Senate is present.
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Mr. SMITH of Michigan. I understand that the Senator from

Washington [Mr. PoixpEXTER] is ready to proceed, and I hope !
i I have never thought for a moment that a conference committee

he will do so.

The VICE PRESIDENT. The Senator from Minnesota had
the floor when the question of a quorum was raised. If the
Senator from Minnesota does not desire to hold it

Mr. NELSON. I simply stated that I would later on have
ls)omell‘hing to say in respect to my substitute; not at this time.

ut later.

CORRECTIONS IN APPROPRIATION ACTS.
Mr. WARREN submitted the following report:

The committee of conference on the disagreeing votes of the ;
two Houses on the amendments of the Senate to the joint reso-

Iut_ion (H. J. Res. 1) to correct errors in the enrollment of cer-
tainh appropriation acts approved March 4, 1911, having met, arter
full and free conference have agreed to recommend and do ree-
ommend to their respective Houses as follows:

That the Senate recede from its amendments numbered
and 3.

That the Fouse recede from its disagreement to the amend-
ment of the Senate numbered 1. and agree to the same.

That the House recede from its disagreement to the amend-
ment of the Senate amending the title of the joint resolution,
and agree to the same,

F. E. WARREN,

Gro. C. PERKINS,

MvrrHY J. FOSTER,
Managers on the part of the Senate.

Joux J. FITZGERALD,

A. S. BURLESON,

J. G. CanxoN,
Managers on the part of {he House.

Mr. HEYBURN. Mr. President, I understand that this re-
port presents what is intended to be a final disposition of fhe
joint resolution in conference. I notice that the conferees of
the Senate have receded from amendment No. 2 relating
to the funds of the University of Idaho; I have been more
jealous of the action of Congress and of the conference commit-
tee in regard to this item than I would have felt justified in
being were it a personal matter or one other than affecting the
educational fund. I desire before action is taken upon the
conference report to state very briefly my position so that the
REecorp will always make plain the fact and the reason.

Under the general law of the United States there is paid by
the General Government.to the universities of the States a
certain percentage of the money received from the sale of pub-
lic lands.

Mr. WARREN. Five per cent.

Mr. HEYBURN. It is 5 per cent. That piece of legislation
works out automatically as a rule. The accounts are made up
in the department, and, the amount being found due, the Gov-
ernment sends a draft or the Government’s check to the treas-
urer of the educational institution, in this case the University
of the State of Idaho. The Government, pursuant to its custom,
did send a check or draft, and it never reached its destination.
It was not registered. No special pains were taken that it
should be considered other than ordinary mail in transmission.
The Government was notified by the university of the failure of
the receipt of its check, whereupon the Government refused to
take any further notice of the question unless the State or the
university should give a boud in a large amount, far in excess
of the amount of the check lost.

The university could not give a personal bond nor could it,
under any existing conditions or law, secure an individual bond.
It was compelled to go to a bonding agency and pay $500, the
regular fee, for that surety bond. There was no fault on the
part of the State or of the university; if there was a fault, it
was on the part of the Government, or those acting for it.
There should have been no bond required, because the Govern-
ment could have protected itself against a second payment by
refusing to honor a lost draft. There is no rule better estab-
Jished in commercial life than that the Government. stood to
lose nothing; it could only pay the one draft. Notwithstanding
that fact, the university needing this fund as a part of the
rational fund that is relied upon and required for the mainte-
nance of the institution, after much interchange of correspond-
ence, the State did pay the $500 to a surety company to give
this bond. The State merely asks that this fund be reimbursed,
because a hole in a fund of that kind could not be stopped by
any State action. We have ho authority to divert money from
some other fund to recoup that fund; so it should have been
made good to the Government. That is obvious; and why any
committee, or why any legislative body, should hesitate for a
moment about it has always been a mystery to me.

s work—is in jeopardy.

o !

I have stated these facts on every oceasion where an ex-
plination was due. It was a case of such obvious injustice that

of the two Houses would hold out, as they have for months,
against allowing that to go in the urgent deficiency bill, where
it nroperly belongs.

I am not willing, even in so righteous a cause, to tie up or
lene delay legislation where great interests of the Government
are at stake. It is represented that by insisting upon this pro-
vision rematining in the urgent deficiency bill I am causing delay
in the ndjustivent of the Treasury balances relative to the con-
struction of our battleships, and that the provision which was
made authorizing a pavment in excess of 90 per cent—in other
words, a1 payment to the extent of the finished or constructed
If I yield in this matter—and I want
the chairman of the Committee on Appropriations to be thor-
ouchly advised—it will be because this measure comes in as a
repenl, and not under the zuise of correcting the records of a
previous Congress. I would net, as a man who claims to be
learned in the law, stand here and permit one Congress to at-
tempt a correction of the Journals of a previous Congress. That
is not within our power, and any claim that we are doing that,
as is recited in the preamble of this joint resolution, would
cause me, without regard to the merit of the measure, to stand
bere as long as I might under the rules of this body to resist it.
If we ever open that door, then one Congress may, by merely
correcting the Journal of another Congress, add to or detract
from its action. I can not conceive of that being done. I think
it should appear to every lawyer and every layman of this body
that such a thing would be dangerous in the extreme; but with
the understanding had with the chairman of the committee,
that the title of this measure will be amended so as not to
recite that it is for the purpose of correcting errors, I will
yield, but on no other consideration. I will yield with the
understanding that this $500 which the Government owes the
State of Idaho shall be taken care of in the appropriate appro-
priation bill at the regular session of the Senate.

I feel quite justified in taking time enough of the Senate this
morning to make this matter plain, both in regard to the prin-
ciple of correcting the Journals of a previous Congress and in
regard to the justice of this claim of the State of Idaho against
the Government. So I do not feel in an apologetic frame of
mind at all. I am sure that the Senator from Wyoming [Mr.
TWarreN], who is chairman of the Committee on Appropriations
and hoas direet charge of this matter, will agree with me in stat-
ing the understanding, first, in regard to the change to be made
in the title of the joint resolution—that is a condition precedent
to my yielding anything—and, second, that this item of $500
shall be taken care of, so far as it is possible for any Member
of this bedy to promise, in the regular and appropriate appro-
priation bill at the coming Congress.

Mr. WARREN. Mr. President, I am obliged to the Senator
from Idaho for yielding his objections. The title of the joint
resolution is changed by an amendment which has been ac-
cepted, so that it now reads “A joint resolution to amend cer-
tain appropriations acts, approved March 4, 1911.”

I sympathize with the Senator in the matter of the Idaho
Tniversity. There seems to have been wrong done by some-
body. It seems to me that a second check or draft might have
been issued, stating that it was a duplicate; and the first, the
original, being unpaid, the duplicate should be paid, and so
forth, instead of muleting the State of Idaho for $500.

I propose, so far as I am individually concerned, to assist the
Senator in any way I can at the proper time, under the rules,
to obtain relief for his State. Of course, I can promise nothing
as to what may come in the appropriation bills, because that is
a matter for the Senate to settle as to the Senate side, the
House of Representatives to settle on the other side, and for
the conferees on the part of the two Houses to settle finally as
to both sides; but I am thoroughly in sympathy with the Sena-
tor in the claim for his State, and shall cooperate, so far as I
can, with the Senator in some proper way to obtain the relief

-that is sought.

The VICE PRESIDENT, The question is on agreeing to the
conference report.

The conference report was agreed to.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives,
South, its Chief Clerk, announced that the House
following bills:

S.1149. An act permitting the Minneapolis, St. Paul &

...-:r-

O

e

ad pass'e'd?‘the

Hanen nrosan

Sault

Ste. Marie Railway Co. to construct, maintain, and operate a
railroad bridge across the St. Croix River between the States

of Wisconsin and Minnesota;
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- 8.2732. An act to authorize the Providence, Warren & Bristol
Railroad Co. and its lessee, the New York, New Haven & Hart-
ford Railroad Co., or either of them, to construct a bridge across
the Palmers or Warren River, in the State of Rhode Island; and

S.2768. 'An act to authorize the St. Louis-Kansas City Elec-
tnc Railway Co. to construct a bridge across the Missouri River
at or near the town of Weldon Springs Landing; Mo.

NEW MEXICO AND ARIZONA.

" The Senate, as in Committee of the Whole, resumed the con-
sideration of the joint resolution (H. J. Res. 14) to admit the
Territories of New Mexico and Arizona as States into the
Union upon an equal footing with the original States.

Mr. POINDEXTER. Mr President, I take it that the para-
mount questlon involved in the pending joint resolution, and
particularly in the amendment to the joint resolution, as re-
ported by the committee, which has been offered by the Senator
from Minnesota [Mr. NELSoN], is the question of whether or
not the people of a proposed State of this Union shall have the
right of self-government in their local affairs and shall be
admitted to the Union, if they are admitted, upon an equal
footing with every other State in the Union. I regard that
question as paramount to any consideration of the merits of
the proposed local laws of Arizona, whether or not they shall
have direct legislation in their State affairs or shall not have
it, and.the manner in which they shall choose or remove their
public officials in their local State affairs.

It has been said by a distinguished Senator that the Senate
and Congress are particularly interested in this joint resolu-
tion because it invelves the participation of a State in the gov-
ernment of the United States through the representation of the
State in Congress. I submit, Mr. President, that the only con-
cern that the Congress of the United States legitimately has in
that question is that the State, when it is admitted to the
Union, shall conform itself to the Constitution of the United
States and the laws made in pursuance of that instrument, in-
cluding as a part of that general obligation the sending of Sen-
ators and Representatives to represent the State in the Con-
gress. I submit, sir, that when that gquestion has been de-
termined the interest and the legitimate concern of the United
States or of Congress in the form of the laws of Arizona comes
to an end. There is no more important principle involved in
the Constitution of the United States than that the activities
and concern of the Nation should come to an end at that point
in its interference with the action of States. The arguments
turning upon that question——

Mr. HEYBURN. Mr. President, I want to inquire of the
Senator—

The VICE PRESIRQENT. Does the Senator from Washing-
ton yield to the Senator ffom Idaho?

Mr., POINDEXTER. Certainly.

Mr. HEYBURN. I want to inquire of the Senator whether
he prefers to proceed with his argument or whether he would
object. as he goes along from time to time, to such guestions as
might be pertinent?

Mr. POINDEXTEL. I have no objection to interruption for
\he purpose of asking a question.

Mr. HEYBURN. Then, in conneeciion with the last state-
ment of the Senator from “ ashington, I would suggest that the
Constitution upon which he relies especially provides that, after
a State has rendered its verdict, Congress shall be the sole judge
of the qualifieations of its own Members.

Mr. POIXDEXTER. That is a part of the principle which I
have just stated. I do not take issue with the Senator from
Idaho upon that proposition: but that question is not involved
lhere. There is not any question whatever befere this Congress
at this time as to the qualifications of any Senator or any
Representative in Congress from the proposed State of Arizona,
and that suggestion has nothing whatever to do with any
question now before Congress.

Mr. HEYBURN. Mr. President——

The VICE PRRESIDENT. Does the Senator from Washington
further yield?

Mr. POINDEXTER. I yield to the Senator from Idalo.

Mr. HEYBURN. It would not have been pertinent except
for the statement of the Senator that when a State had sent its
representatives to Congress that was the eund of it. I merely
intended to point to the fact that it was not the end of it;
that it was only the beginning of the test of the qaalmmtlona
and of the right to sit in Congress.

Mr. POINDEXTER. I did not confine my statement to the
function stated by the Senator from Idalo. but I said that the
proposed State should conform itself to the Constitution. The
particular provision to which the Senator now refers is a part of
the constitution and included within the legitimate activities

of Congress, but it is entu'ely asxde from any questlon now

before this body. 3

The arguments, Mr. President, that are being leveled agamst
the constitution of Arizona all resolve themselves, when digested
and analyzed—and I am more and more convinced of this upon
reading the speeches that have been made here in opposition
to this joint resolution—into the proposition that the people
can not be trusted with power; that the people are not com-
betent to make laws for their own government; to choose and
depose their own officials. .The arguments are but the repeti-
tion of the arguments that were made against the Declaration
of Independence of this country, and the Constitution about
which the Senator talks and under which we are now living.
They are the same arguments that were interposed against
every advance in the development of that system of free laws
and free government under which we are living now. Read
the history of England and you can read almost word for word
the arguments that are simply being repeated here as to the
dangers and pitfalls lying in the path of giving the people
power over their affairs. They reduce themselves to the logical
proposition that the fewer people that are vested with a voice
in the Government the better it is, and the less power they have
the better it is in a system of government. That 1s the argu-
ment, and that is all there is to the argument.

The people of Arizona, assembled in convention for the pur-
pose of adopting a fundamental law for the government of the
new State, adepted this preamble:

We, the people of the State of Arizona,
our liberties, do ordain this constitution,

They expressed their joy—and no doubt it was not a mere
formal expression, but evidenced their sincere satisfaction and
joy—at the prospect, after 20 years of agitation and struggle, of
admission into the sisterhood of States, that at last the oppor-
tunity had come for self-government; and they expressed their
gratitude for the privilege of themselves adopting a system of
law for the government of their local affairs. Is Congress to
make a mere travesty of that solemn expression on the part of
the constitutional convention representing the pecple of Ari-
zona? Is their expression of gratitude for their liberties and
the privilege of adopting a self-governing constitution to be a
mere irony and mockery? Are we to make it a mere piece of
irony and a travesty upon the facts by denying them admission
into the Union until they adopt a constitution not satisfactory
to the people of Arizona, but a constitution that meets the judg-
ment, the wishes, and the views of people who do not live in
Arizona, who have no concern and no interest in the affairs of
Arizona so far as those affairs are local, and no concern with
the administration of their local laws? Are we to establish the
principle in this country that self-government, the right of the
States under the Federal Union to control their own affairs, is
a mistaken policy? Are we going to depart from well-settled
precedent in that regard? Ave Senators who are so enamored
of the Constitution as it was originally formed any less euam-
ored of that feature of the Constitution than they are of the
other features of it? I take it that there is no more important
principle in the Constitution than that vital one which preserves
the right of local self-government, and that is the gquestion
which is involved, and the most important question that is
involved, in this joint resolution.

As to the particular provisions of the constitution of Arizona,
there are only a few of them which are particularly objected to.
The effect of the primary election laws, the reecall, the initiative,
and the referendum, as has often been stated. is net to abolish
any of the present organs of government, but the purpose is to
incrense the responsibility of these agencies to the people, and
by doing so, by increasing the responsibility of those depart-
ments of the government which are already establisbed in the
States and in the United States, to secure that good administra-
tion which Senators say is the cure for all of our political evils.
The purpose of these new provisious is to secure good adminis-
tration, good execution of the laws on the part of the officials
who have been chosen under the present system. not to abolish
those oflices. not to abolish those departments of the govern-
ment, but it is to make them responsible to the people and bring

to bear upon them a motive for executing their offices faithfully
and justly, and for doing that which the Senator held up as
that in which they are most Jacking, and as the cure for what-
ever political evils may exist at the mewnt time in this country.

The difficulty with our present system is not that the people
have not the power to prevent the passage of laws; they have
that power in the most marked degree: but the ditficulty is that
the people have not the puwer to enact laws. The one power
is just as essential as the other in any system of popular gov-
ernment. There are plenty of checks, but there is Lut ensugh

grateful to Almighty God for
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motive power. There is ample negative weight, but there is not
enough aifirmative force. A small minority can absolutely pre-
vent the enactment of statutes desired by the majority, and a
still smalier minority can prevent any change in the constitution.

Mr. HEYBURN., JMr. President——

The VICE PRESIDENT. Does the Senator from Washington
¥yield to the Senator from Idaho?

Mr. POINDEXTER. 1 yield.

Mr. HEXYBURN. I would suggest to the Senator that the
provision contained in the proposed constitution expressly au-
thorizes 25 per cent of the people to do that which the Senator
complains may be done by a mere minority.

Mr. POINDEXTER. The Senator from Idaho has spoken
on this question a number of times, and no dounbt has familiar-
ized himself with the facts in the case, and that being so, I
am very much surprised to hear him make that statement,
because he is mistaken. There is no such provision in the pro-
posed constitution.

I was very much surprised a few days ago to hear the Sen-
ator from Idaho make the positive statement. It so happened
that, in reply to a question that had been asked me by some
one who lived in a distant part of the country, whether or not
a petition for the recall of an official—which is that provi-
sion which the Senator is referring to-—when it was filed had
the effect of deposing the official from office, I had just stated
that it did not. Immediately afterwards I heard the Senator
from Idaho, upon the floor, in serious debate, repeatedly make
the statement that it did bave that effect, and now I under-
stand he is repeating it here. There is not a word in the pro-
posed constitution of Arizona that provides for any such thing,
not .a word.

Mr. HEYBURN. Mr. President——-

The VICE PRESIDENT. Does the Senator from Washing-
ton further yield to the Senator from Idaho?

Mr. POINDEXTER. I yield further.

Mr. HEYBURN. The point I made at that time and that I
am now making is that 25 per cent of the people filing a protest
or a2 demand for the removal of the officer puts him at once
upon his defense and forces him into a campaign that can not
last more than 30 days and may be determined in 20. In
other words, it takes him from the performance of his duty as a
legislator and compels him to enter into a contest to defend
himself.

I made the point that if you would file petitions for with-
drawal against enough members you could send them all into
the political .campaign at once, in order to determine whether
or not at the end of 20 days they should continue to be members
of the legislature, and thus you would destroy the vitality and
effective power of the legislature.

Now, I bave not attempted to present this more than meagerly
and briefly; but because the Senator has challenged that which
I said on a former occasion, I desire, with his permission and
courtesy, to make it so plain now that I will not hereafter be
subject to a charge of having said that it was complete upon
the filing. I said the effect of it, of the filing, was as complete
as it would be at the end of 20 days, within which the matter
may be decided. Now do I make myself plain to the Senator?

Mr. POINDEXTER. Perfectly so. I am perfectly willing to
yield for a question, but——

Mr. HEYBURN. I would not have intruded upon the Sena-
tor’s time except for the fact that he made a statement as to
what I had said on a former occasion. I understand the Sena-
tor is entitled to express himself in his own time. I merely
expressed the idea that you could send a-majority of the mem-
bers of the legislature away from the performance of their
duties into the field of contention as to whether or not they
should remain there. Now, I will not interrupt the Senator
further.

Mr. POINDEXTER. That is not the question we have been
discussing at all. It is an entirely different one, Mr. President.
The statement which was made by the Senator from Idaho
appears in the Recorp. I will not take the time now to send
for the Recorp and to read the statement, but I think the Sena-
tor on reading it will find that the statement was that the
filing of the petition effected the recall. That is a mistake.

Mr. HEYBURN. ' The Senator will pardon me. I will not
enter into it any more than merely to say—I have not myself
looked at the Rrcorp—that I stated at the time I was only
ineagerly expressing it, and I do not believe there ig any profit
in challenging that Rrcorp, because I said it was a meager
Dresentation of it, and there may be phrases which, if taken
alone, would stop there. But I afterwards, and especially on
Saturday, went further and explained, not so completely as
I have on this occasion, what I meant by the petition working
fts purpose. It works its purpose when it takes a man out of
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the performance of his duties and sends him into the field for
reelection. That is the effect of it.

Mr. POINDEXTER. Of course it is not essential what the
Senator said on some former occasion so much as it is essential
what he is saying now. I read the debate between the Senator
frem Idaho and the Senator from Oregon [Mr. BourNE], at
wiich time, when the Senator’s attention was called to the lan-
guage of the constitution, he modified his position. This is the
language to which I referred. The Senator from Idaho, as
shown by the Recorp of August 5, said:

Mpr. HeypUrN. It requires a majority to elect a man to the legislature,
but it only requires 25 per cent of the vote to deprive him of his office.

Mr. HEYBURN. Yes.

Mr. POINDEXTER. It requires a majority vote to deprive
him of his otlice after a delibernte, orderly election, held accord-
ing to the election laws of the State.

Mr. HEYBURN. I was speaking of the effect of it in general
terms. I see no reason at all to take it back.

Mr. POINDEXTER. In order that there may be no misunder-’
standing about it, on the sume day the CONGRESSIONAL RECORD
shows the Senator from Idaho to have made this statement:

The filing of the petition terminates the service of the officer against
whom it is tiled. No action is required to give it further force.

Mr. HEYBURN. That is in the legislature.

Mr. POINDEXTER. Yes. ‘

Mr. HEYBURN. Yes. That is absolutely true; it termirates
his service by taking him out—and I explained that at some
Iength—of the legislature and putting him into a campaign. If
I should conclude to speak again on the subject, and it is
thought necessary, I will elaborate that; but I think I have
already made it plain.

Mr. POINDEXTER, I think so.
question further.

Of course, as stated before, there is involved here no ques-
tion of a modification or an amendment of the Constitution of
the United States, but it is assumed that the proposed consti-
tution is a departure generally from that system of govern-
ment which is provided for under the Comstitution. Certain
Senators assume—I do not think the Senator from Idaho does,
and I have the very greatest respect for his opinions, particu-
larly for his legal opinions, because of my personal knowledge
of his distinguished legal carear—apparently take the position
that while they are perfectly free to suggest amendments to
the Consfitution of the United States which vitally change the
system of government provided for by it, that anybody else
who proposes a change of that system of government is a
lunatic or a soothsayer or a political prophet or a reformer in
the opprobrious sense in which they use that word.

They assume, with the exception of the proposed amendments

So I will not pursue that

" which they themselves approve of, that every other amendment

is an attack upon a holy covenant which ought to be perpetual—an
act adopted 124 years ago, under conditions absolutely and en-
tirely different from those that are existing now, by a set of
men who were the equals of any equal number of men that ever
assembled for a public purpose, and who did a greater work
than any other similar body of men ever did, but who were not
gifted with the prescience of the ages, could not look centuries
ahead and see the conditions that were going to exist and spring
up anew throughout the land, bringing about the need for new
instruments of government. I imagine that nobody would be
more surprised than some of the men who framed the Consti-
tution of the United States to hear the arguments made now -
that we must not in any respect modify or change the agencies
of government provided for at that time.

I think it was Mr. Dooley who said that Thomas Jefferson
was a very good man, but that he lived before the days of open
plumbing. We can not limit ourselves in the details of gov-
ernmental agencies absolutely and entirely to those that were
provided for when the Constitution was adopted. I do not
know of anybody who absolutely proposes that except the
Senator from Idaho, and I only infer it to be true in his case.

Mr. HEYBURN. As the Senator has challenged me, I ask
that he permit me to inquire just the point of that remark. - .

Mr. POINDEXTER. The point is simply this: I said there
were other Senators who objected to any amendments to the
Constitution, except those they themselves approved of, and
thought it was a species of political lunacy to propose any
others; but they did admit that there were some that would
be wise; but that the Senator from Idaho, so far as I am aware,
is the only Senator and the only person that I know of who
is opposed to any change whatever, and takes the position that

it -would be in the nature of a political erime to make any

change, however slight, in the Constitution of the United
States. : .
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Mr. HEYBURN. If the Senator will permit me, I will assist
him in formulating an expression of my real position in a fpw
words. It is not that I object to any change in the Constitution
merely because somebody proposes it. I object to any amend-
ment to the Constitution that is not of compelling force. Were
T participating in the making of a constitution, I would doubtless
find much in some of the propositions that would influence me
in my action. But the value of a constitution is its stability;
the value of a constitution consists in the fact that it can not
legitimately be changed by the easy methods of legislation.

Now, I am not perhaps so much of a bourbon as the Senator
would picture me, and yet I have no hesitation in saying that
to-day presents no problem to my mind that requires any amend-
ment or change in the Constitution of the United States; none
whatever. I merely wanted to assist the Senator in drawing a
picture of my bourbonism.

- Mr. POINDEXTER. I am very glad to have the Senator’s
definition of his bourbonism and explanation of his constitu-
tional attitude. I want to modify my statement to this extent,
that I did hear the Senator make this apparently reluctant con-
cession: That if a sufficient number of legislatures of the United
States directed Congress to call a convention for the purpose of
amending the Constitution he would do his duty and vote for
carrying out the directions of a sufficient number of the States.

Mr. HEYBURN. I have taken an oath to do that—to obey
the Constitution and uphold it and support it—and the Constitu-
ticn says that when s sufficient number of the States by their
legislatures demand the calling of a convention, the Congress
shall do so; and I have no hesitation in saying I stand ready to
keep that faith.

Mr. POINDEXTER. When the Constitution of the TUnited
States was adopted the people were fresh from their experiences
with the arbitrary power of the King and Parliament of Great
Britain, and their principal idea was to destroy centralizcd
power and so distribute it that no one function or agency of
the Government could oppress the people; and they were emi-
nently successful in doing so. Nor to this day have there been
serious complaints, except perhaps in the administration of John
Adams, of the oppression of the people by the Government. No
one is making that complaint to-day.

It is not action, but inaction, that they are complaining of.
It is not oppression by the Government that galls and burdens
them, but oppression and extortion by great private powers,
which have, at first gradually and of late years quite rapidly,
appeared and grown to exaggerated influence in the land.

These private monopolies and crude but powerful industrial
barons have grasped the opportunities of the minority and of
the distribution of power and the separation of the functions of
government under our system to delay for a generation, or to
finally defeat, the enactment of laws by which they should be
regulated and restrained. For the same reason they have been
able to thwart a vigorous administration of such laws as were
with much toil and tribulation already placed upon the statute
books. Through an extraconstitutional systemws of government
by conventions and caucuses, which were wholly a law unto
themselves and entirely without restraint of the Constitution or
of statute. these private interests have seized by cunning and
fraud many public governmenal functions. They have oper-
ated these stolen ageuncies which belong to the pecple wholly
for private aggrandizement. and by this means have established
in this country monopolies far greater than those which blighte:l
the enterprises of I'rance upon this continent or sapped and
destrored the vigor of Rome.

" Thev have built up a government within a government—a
government of machine organization, machine caucuses. ma-
chine conventions, within but distinct from the established sys-
tem of constitutional legislatures, congresses, executives., and
judiciary. In too many instances and for too long periods of
time. largels™by reason of the lack of affirmative power of the
people under the Constitution, the machine system of govern-
ment has overwhelmed and dominated that provided for by the
Constitution. The relation of these two powers is like the
governor of France and the intendant of the King in early
Canada: like the ideal and ostensible sovereign, representing
the dignity and welfare of the people, and the secret and sin-
ister hand of Mme. de Pompadour really directing the affairs
of state.

In some of its methods and manifestations this unconstitu-
tional government of private interests is as ominous and secret
as the XNihilists. the Camorra, or the Ku-Klux Klan; but it
is more powerful than any of them. It has its feudal sovereign
and feudal lords dictating the affairs of States and cities, and
crowned with as ahsolute power within their respective prin-
cipalities as the potentates of the East. This is the condition
which has thrived on the ease by which affirmative action by

‘ment now offered.

the people can be defeated. To meet its evils gradually—and:
not suddenly, as claimed by the learned Senator from Utah—:
the people, with much patience, study, toil, and experiment,:
have devised certain remedies. Gradually, in many localities,
by these means they are destroying the power of the system
machine and reclaiming the power of the public. Some of:.
these remediés are included in the constitution of Arizona,?
and it does not become the Congress of the United States to
deny to the people of Arizona the laws they desire and to
force upon them, as the price of statehood, a constitution they:
do not desire. :

If this Government fails, it will fail from the evils I have
outlined above, and it will never fail from giving into the
hands of the people real power to carry out its functions ac-
cording to their purpose and intent, unless, Mr. President, the
day shall come when those people shall be incapable of self-
government. Then will be the time to adopt another system
of government.

Mr, HEYBURN. Mr. President

The PRESIDING OFFICER (Mr. Bryan in the chair).
Does the Senator from Washington yield to the Senator from
Idaho?

Mr.. POINDEXTER. 1 yield. :

Mr. HEYBURN. I would like to impose upon the patience
of the Senator from Washington for a moment. Is it not true
that this constitution is a contract between the people of the
State of Arizona and the United States? Is pot its real nature
that of a couniract? These peopie say ic the Government, “If
you will admit us into the Union as a State, we will administer
our laws npon the principles stated in this contract.” There-
fore is not the United States a very much interested party in
the contents of such a documment?

Mr. POINDEXTER. That is going into rather an academic
discussion, as to whether it is a contract or is not a contract.
It is suflicient to say to the people of Arizona that they should
be admitted, and admitted subject to the Constitution of the
United States and the laws enacted in pursuance thereof,
whether it is a contract or not.

Mr. HEYBURN. But they are admitted by virtue of a docu-
Does the Senator contend that none but
the people of the State of Arizona are interested in the contents
of this document? Are not all the people of the United States
equally interested in it?

Mr. POINDEXTER.

All the people of the United States are
not equally interested in it. All the people of the States have
not an equal right to interfere in it. They have no right at
all. Under the system provided for by the Constitution and the
principle upon which our Government was founded and has
heen administered up to the present time, they have no legiti-
mate interest in it; and we have no right when we come to
admit a State into the Union to say that the people of Arizona
are not as intelligent as those in the Senator’s own State. or
in my State, or in any other State. The people of Arizona have
a right to say what constitution shall govern them in their
domestic government, because the Constitution of the TUnited
States does not contemplate arbitrary action to the contrary
on the part of a great nation. There is a handful of people
who have reclaimed a desert and made it habitable for man.
They have worked out, through all the difficulties and hard-
ships of early settlement in the wilderness, a system of law for
the orderly conduct of their community.

Mr. HEYBURN. If I may further interrupt the Senator. is
it not true {hat the State of Arizona is a geographical proposi-
tion primarily: that the territory now within those lines is the
property of the people of the United States, and that they are
vielding up their jurisdiction over it—that is. the absolute juris-
diction—to the peaple who are or who may hereafter be within
it? Does not that give all the people of the United States
some right to pass upon the conditiens of this contract—the
people who are going to de business in that Territory or the
people who live in that Territory and yet are not citizens of it?

Alr. POINDEXTER. To pursue this rather abstract inquiry
it gives them the right to do so o long as it remains a Terri-
tory: but I understand the proposition to be that we are to
admit them s a State.

Mr. HEYBURN. After they are a State.

Mr. POINDEXTER. And you can not admit them properiy,
as I said a moment ago, except upon an equal basis with every
State in the Union.

Mr. HFEYBURN, Is it to be upen an equal basis with every
other State if we deprive the courts in which the people of the
State who have interests must have their rights settled of that
stability which marks the character of courts in other States?
Is it not to be on an equal footing with other States that out-
side property holders are entitled to go into the courts of that
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State and are entitled to that same condit'~n of stability in
those courts that they would find elsewhere: Are we not inter-
ested in that question?

Mr. POINDEXTER. Not at all. They have no interest what-
ever in it, and one reason why they have no interest in it is
because, in the remarkable ability of the framers of the Constitu-
tion of the TUnired States in providing for every contingency,
they have provided for just the contingency mentioned by the
Senator from Idaho—that our Federal courts shall have juris-
dietion in the State of Arizona in which the people of other
States can appear and over which the State and the people of
Arizona lLave no control.

Mr. HEYBURN. But til——

The PRESIDING OFFICER. Does the Senator from ‘ash-
ington yield further to the Senator from Idaho?

Alr. POINDEXTER. I yield further.

Mr. HEYBURN. DBut still the people must have a right to
go into the State of Arizona and do business and have access
to any courts which are open to any other citizen. They ought
not to be compelled by reason of the character of the court to
avoid the courts of the State in which they are permitted under
the constitution of Arizona to do business. Otherwise they
could not do business on an equal footing with other people.

Mr. POINDEXTER. The Senator seems to have a notion
that the people of Arizona are going to initiate deliberately a
régime of force—intelligently establishing a system of courts in
which they could not get justice.

Mr. HEYBURN. No.

Mr. POINDEXTER. And that they are wilifuily going to
establish courts for their own oppression instead of the preser-
vation ef their rights. Every eitizen of the United States who
goes into the State of Arizona has the same right in the State
courts in those matters in which the State ecourts have jurisdie-
tion as, for instance, in the police regulations of the State and
the punishment of crime that any citizen of the State of Arizona
will have. The Senator seems to think that the people of
Avrizona are deliberately going to establish a system of courts
for their oppression, and tyranny, and wrong, and injustice. I
submit that the people of Arizona ean be depended upon to
establish a system of courts in their own interest, and let every
citizen of the United States come into the State of Arizona and
look to those courts and depend upon the same justice from
those courts as do the people of Arizona in the protection of
themselves and their property and their personal rights.

Mr. HEYBURN. Mr. President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield further?

Mr. HEYBURN. If I may once more interrupt the Sena-
tor——

Mr. POINDEXTER. I yield to the Senator for a question.

Mr. HEYBURN. I was going to suggest that the nonresident
could not initiate or take steps to remove the local judge, while
the residents, should they suspect that the loecal judge might
not agree with them in regard to the case, might remove him the
day before the trial, and the nonresident would then have to
commence over again.

Mr. POINDEXTER. That is just a chimera. It is just an
imaginary situation which the Senator conjures up out of his
great imaginative powers. No citizen of Arizona can remove a
judge under this recall provision.

Mr. HEYBURN. Twenty-five per cent of them can.

Mr. POINDEXTER. Twenty-five: per cent can not remove
him,

Mr. HEYBURN. They ecan incapacitate him. No judge
against whom & petition has been filed ean go on with the trial
of a case.

Mr. POINDEXTER. It is easy enough to imagine difficulties
and obstacles. I am not ar advocate, Mr. President, of a uni-
versal system of recall of the judiciary. While E have no preju-
dices against it, I am an advoeate of allowing every jurisdic-
tion in the United States, every State which is a member of
the Union, to exercise its own judgment, and particularly the
deliberate will of its own people: in regard to that question. I
am net proposing it for my State at this time: The people of
my State are not proposing it for my State. Baut if conditions
arose in that State, as conditions have arisen in the Territory
of Arizona, and in their experience with the judiciary there,
which: convinced the people that it is neeessary to- put a more
direct control over the judiciary in the hands of the people, I
do not consider that there is any particular danger in the way
of giving that power into the hands: ef the people:

¥ am net suggesting and no ene-is suggesting, so-far as I am
aware, the universat appliextion of the recall of judges; but, as
I have just said, } have no apprehension that evil will result

from placing in the hands of a free and intelligent people power |

by the ordinary and solemn process of the ballot; by a majority
of the people; not alone by petitions signed by 25 per cent. not
by the people without discussion, not by a people who * have:
nothing to think with,” as one of our facetious citizens said@
about a certain convention in the days of 1896, but by a people
who do think, who “ have something to think with.” who bhave:
an opportunity to read and means of communication and dis-
cussion of the merits of judges and other ofiicials. after full and
deliberate discussion—a free and intelligent people, acting by a
majority. in the orderly process cof the ballot.

Mr. HEYBURN. Mr. President——

The PRESIDING OFFICER. Does the Senator from Yash-
ington yield rfurther to the Senator from Idaho?

Mr. POINDEXTER. I yield to the Senator from Idaho.

Mr. HEYBURN. I skould like to suggest to the Senator in
the nature of a question whether a controverted question upon.
which the integrity and fitness of a judge should depend could
be taken up and discussed and decided within 30 days in a
State like Arizona? Suppose the withdrawal was based upon: .
an alleged erroneous decision in one of those great mining con-
tests, some of which I have known to last for more than six
monzths, it would have to be gone over by the people of the State
and determined as a basis for their voting as to whether or not
the judge was in error. Does that seem to be a conservative
method of government?

Mr. POINDEXTER. If such a thing as that actually oe-
curred I would not consider that the people were particularly
conservative. But that is another one of the things which
does not exist except in the Senator’s contemplation, and never
will exist. It never will be possible to get even 25 per cent of
the people of Arizona to sign: a petition for the recall of a
judge because of a decision in a mining case, much less to get
a majority of them to recall him. They are not going to be ex-
ercised by any such matters as that.

I have known of conditions of the judiciary where it would
have heen: possible to get 25 per cent of the people to sign a
petition for a recall, but it did not depend upon any decision
which the: court had rendered. It might have depended upon:
a series and the general course and tenor of the decisions such
a judge had rendered. It might have depended upon some:
misconduct upon his part, as in a case which is recited in a
document which I have in my hand of a judge in the State of
Montana. The records of the supreme court of the State show
that he was in a state of beastly intoxication during the
progress of an important trial over which he was presid-
ing. One instance; even, of that kind might not be sufficient to
induce 25 per cent of the people to recall him. It might be
that they would be induced by a condition which is also re-
cited in this document of a judge of a supreme court in one of
the States of the Union who submitted the opinion of the court,
which he had been delegated to prepare, to the counsel of a:
great corporation, which was one of the parties to the case, for
his O. K. and revision before it was promulgated as an opinion
of the court. :

Such things as that, if they unfortunately exist, would bring
about the filing of a petition by 25 per cent of the people for
the recall of a particular judge, and not because he decided a
case in favor of one party or the: other. :

I want to say to the Senator from Idaho that if he has
grasped the true significance of the American character he
knows as well as I know that if there is one thing which would
Lkeep a judge upon the bench and would insure the favor and
the support of an American population it would be the faet
that those people were convinced that he could not be swayed
from the righteous course as a judge; either by popular clamor
or by the insidious: influence of some great.party litigant.. :

This talk about a: judge being recalled because he was firm
in the line of duty, or about his being kept upen the bench by
the people because, on the: other hand, he was ready to listem

“to popular clamor and to: decide cases as the mob wanted himx

to decide them, is the most arrant nonsense: and a most unjust -
reflection wpon the intelligence of the great people who have

made this: Nation. There is not a constituency in the Uniomy
i & Territory or im a State;. which would reeall & judge because
he had established a reputation: for fearlessness in deciding

cases aceerding to the right and merit of the cases, however .~

his decision might be. I have known of cases in which people
were interested im: a decision in a certain way and the decision
wasg the other way. The judge had the applaunse of the people; .
not because he decided the case one way or the ether way, but -
because the people admired the charaeter of the judge. They-
are wonderfully- goed: judges: of eharacter: T read: someswhere:
the other day that the House of Commons of Great Britaim -
was a wonderfully good judge in estimating the character of its’
membhers, and that it scon: toek a man’s measure, and perhaps
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the same thing is true of the Congress of the United States, but
I will tell you a better judge of the ¢haracter of men, and that
is the people of the country. It does not take them long to take
the measure of a judge upon the bench. They do not measure
it upon this decision or that decision, but they measure it upon
his course of conduct and- his life. They believe in making but
one test of his character: Is he a good judge, who can po_t be
swayed by popular influence or by corruption or by the sinister
influence of great litigants? If so, there is no great danger of
his ever being recalled. They will welcome him upon the
bench and keep him there. .

There are too many cases, unfortunately, in this country
where there are not good judges upon the bench. I am not in
the habit of raking up the unfortunate things which occur here
and there, and they are greatly in the minority in the number
of our public officials, whether judicial or otherwise. In the
discussion of this question, if you decide correctly, you must
take notice of the fact, public notice, senatorial notice of the
fact, that there are many cases where there are upon the bench,
or have been upon the bench, just the kind of judges that
Senators who are opposing this constitution say would be de-
veloped under a recall system. They say that you would de-
velop judges with their ears to the ground; in other words,
judges who would listen to outside influences in deciding cases.
The reason this recall was proposed is because of the fact that
in Arizona there were judges upon the bench, where there was
no recall, who had their ears, not to the ground, perhaps, but
who heard the cerrupt whispers of some great political ma-
chine, combined with great business interests.

Yes; as suggested to me by the Senator from Oklahoma [Mr.
OweN], the Southern Pacific Railroad and other interests of
that kind. That is far more to be feared if, unfortunately, the
people in the first instance should elect to the bench a man
whose official actions were to be determined by any such in-
fluences, that he would be reached by such interests as the
Southern Pacific Railroad, than that he would be reached by the
so-called clamor of the people. The right kind of a judge
would not be reached by either, any more than he would be
reached as to a case pending in his court at the end of his
term of four years, as provided in many States, and as is pro-
vided in the Arizona constitution, and the election was coming
on, any more than he would be influenced in the decision of his
cases by the approaching election. I say that if sucha judge was
influenced by that, of course he would likewise be influenced
by a recall, but if in either case he is subject to such influences,
he is not a fit man to be upon the bench. You can not devise,
with all the wit and ingenuity of man, a system of government
which would be a success in the hands of officials of that kind.
You have got to presume that there will be men of courage and
honesty to enact, execute, and decide the laws of a country in
order to make a success of any system. The people of Arizona
are now trying to devise a plan not to put temptation in the
way of judges, but to remove temptation from them, and to
make them responsible to the people.

Mr. HEYBURN. Mr. President, will the Senator permit an
interruption?

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield?

AMr. POINDEXTER. I yield for a brief question, Mr. Pres-
ident.

Mr. HEYBURN. Mr. President. in a contest after the peti-
tion for withdrawal had been filed, would there not be an in-
clination on the part of those who were charged with having
an interest in the decision that was the basis of the withdrawal
éombining for the purpose of either retaining or expelling the
judge?

Mr. POINDEXTER. There would be absolutely no danger
of that when the matter is to be submitted to the entire popula-
tion—no possibility of it.

Mr. HEYBURN. Now——ro

Mr. POINDEXTER. If the Senator will allow me, there
might be some danger of it, as was suggested by Justice Story
when the question was submitted to the Legislature of Mas-
sachusetts as to whether the Legislature of Massachusetts
should have the right to remove judges upon address without
notice, without trial. He suggested that it was dangerous, and
he pointed out the manmer in which great influences might
reach the ears of the legislature of which we have had too
many examples since Justice Story uttered that prophecy. He
had confidence in the people, and I repeat, as I said a moment
ago, that while there might be danger of such influences affect-
ing the legislature, with power to remove without notice it is
impossible that they could control the action of the people of
the entire judicial district.

Mr. HEYBURN. I have had personal knowledge of the fact
that the Senator has had a somewhat extended and honorable
career upon the bench, and I will ask Did the Senator ever
know in his experience, either at the bar, before going on the
bench, or when presiding over the court, of conditions arising
out of the frial of cases that in his judgment would seem to
indicate or suggest the necessity of such a provision as this?

Mr. POINDEXTER. Yes; I have already mentioned two of
them this morning. : :

Mr. HEYBURN. I do not recall them. .

Mr. POINDEXTER. I dislike to repeat that history and
those instances which are well known. Let me read to the
Senator a reference. I read from an address by the Hon. T. J.
‘Walsh, of Helena, Mont., before the Washington State Bar As-
sociation at Spokane, Wash., July 28, 1911, in response to the
question of the Senator as to whether I had any knowledge of
such cases.

Mr. HEYBURN. This is merely an address before the bar?
~ Mr. POINDEXTER. Yes; it was an address before the bar
association, but it is now an address before the Senate of the
United States. I am going to read this in answer to the Sen-
ator’s question. This gentleman had knowledge of what he was
speaking, and the bar association was just as appropriate a
place as any other to give expression to it. Mr. Walsh says:

The supreme court of my State—

That is, the State of Montana—

granted a new trial in Finlen v, Heinze (28 Mont., 548) because the un-
disputed evidence showed that the judge who tried the case, while
hearing it, being more or less steeped in liguor, trafficked through a
lewd adventuress with one of the parties to the action. Some chapters
from the recent judicial history of this State might serve as well to

illustrate the utility of a system throughmx‘\‘?};:ich could be secured the
prompt elimination of a judge whose conduct was such as to excite
deserved public reprobation. Had not the erring justice, who fled
before the wrath of this association, kindled at the disclosure of his
intrusting to counsel for one of the parties in a suit before him, a cor-
poration of great wealth, the preparation of the opinion of the court,
voluntarily relinquished his seat, the people of Montana would bave
had abundant cause to be thankful had they been able to retire him
under a recall.

Mr. HEYBURN. The legislature could remove }Jim.

Mr. POINDEXTER. There are 16 States in the Union in
which the legislature has the power to remove judges without
notice and without trial.
~ Mr. OWEN. Thirty-two can remove them by act of the legis-
lature.

Mr. CLAPP. Thirty-two States can do so, I think.

Mr. POINDEXTER. I am very much obliged to the Senators
for the correction.

Mr. CRAWFORD. Mr. President——

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from South Dakota?

Mr. POINDEXTER. I yield.

Mr. CRAWFORD. Is it not a fact that in a number of those
instances it requires a two-thirds vote of the legislature, mak-
ing the action practically one of impeachment, although not
upon the same grounds upon which impeachment would be sus-
tained?

Mr. POINDEXTER. Some of them do not require a two-
thirds majority; and when

Mr. CRAWFORD. Is it not so required in the great majority
of those States?

Mr. POINDEXTER. It is in a majority of them, but not in
all of them. In one of them the majority of the legislative body
of the State—a mere majority, not two-thirds—had the power
of removing judges when the State was admitted into the Fed-
eral Union—one of the original thirteen Colonies.

Mr. CRAWEFORD. Yes: in onc instance. Now I should like
to ask the Senator another question. There does not seem to
be any limit in this provision. The Senator has mentioned one
or two cases commonly known. in which it seems to me very
clear grounds for impeachment existed. I do not know whether
or not an attempt to impeach was resorted to. but in the recail as
proposed in the constitution of Arizona, and in the recall of judges
as it has been advocated on this floor. no cause is to be assigned
for the recall. It is to be an absolute exercise of the will of
the majority. A judge may be recalled because he is not radieal
enough. It has been argued on the floor that he ought to be
recalled if lhe is wrong temperamentally, although honest.
Does the Senator approve of a recall based upon grounds like
those?

Ar. POINDEXTER. I do not approve of the recall based
upon any specific grounds in the statute at all. I do not think
the grounds ought to be stated. T think it is a matter abso-
lutely in the discrction of the people of the State, just as the
election of a judge is in their discretion. If they are capable
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of electing a judge, they are capable of reelecting him or of
deposing him from office.

I understand that, although this system is in force in one of
the States of the Union, it has never been exercised, and the
probability is that it would scarcely ever be exercised in any
jurisdiction where it was adopted. The existence of it would
have the effect desired, just as the existence of water transpor-
tation alongside of a railroad has the effect of revulatiug rail-
road rates, even though the water transportation is not used.
TlLe existence of the power and the possibility of using it
would have the desired effect of making a judge, where it is
unferivnately necessary to take such steps, responsible to the
people.

The objection urged against the reeall is that we should have
an independent judiciary. I infer that Senators who make
that argument mean that we should have a judiciary independ-
ent of the people. If they do mean that, this is the first time
in the history of the struggle of the English-speaking race to
establish their present system of government that that conten-
tion has been made. The independence of the judiciary, as
contemplated by the framers of the Constitution, as contem-
plated by the English people in the act of settlement in 1688,
and in all of the struggles which the English people have had to
establish their liberties as against the tyranny of the Crown,
meant independence of the monarch and not independence of
the people. The struggle was to make the judges dependent
upon, or at least responsible to, the people, instead of making
them independent of the people. Judges, as Senators well know,
when this question came up in the course of years and in the
development of the courts upon which our courts are modeled,
were absolutely dependent upon the king. The king was the
judge, and he delegated certam individuals to take his place,
because in the multitude of his engagements he did not have
time to look after the individual cases.

Mr. CRAWFORD. Mr. President, will the Senator permit
me?

Mr. POINDEXTER. He delegated men to take his place.
They represented the king, were appointed by the king, and
removed by the king at his pleasure. If the king was a benevo-
lent despot, the judge was satisfactory for the time being to the
people, but if the king was a tyrant, as he often was, there
were protests on the part of the people, and finally there was
an establishment of the system that the judiciary should be
independent, not of the people, but independent of the king.

Mr. CRAWFORD. Mr. President-——

The PRESIDING OFFICER. Does the Senator from Wash-
ington further yield to the Senator from South Dakota?

Mr. POINDEXTER. 1 yield.

Mr. CRAWFORD. Does the Senator not admit that there is
a wide distinction between the relations, for instance, of a legis-
lator to the people or an executive officer to the people and the
scope of duties that rest upon a judge? The legislator is enact-
ing a law by which the entire people of a State or a nation shall
be controlled; an executive officer is enforcing that law; but a
judge is decidmg a question between private litigants, or he is
deciding a question of which the most important feature is that
the right of the minority shall be protected; it may be in a mat-
ter of religious belief, which awakens the deepest feelings that
exist in society and where a majority may be arrayed against
a minority. It may be a question involving race prejudice,
which again awakens the deepest passions that can arouse man-
kind, and it may be a contest between one poor, weak human
being and the vast majority. If the decision in such a case is to
be controlled by the majority of the people, who can invoke a
recall against the judge pending the trial, to what tribunal is
the minority ever to appeal? To what tribunal under the sun
can the one poor unfortunate who is facing the overwhelming
sentiment that appears to be against him go? What answer
does the Senator make to that, where you can invoke a recall
and appeal simply to the right of the majority?

Mr. POINDEXTER. The first answer that I make to that,
Mr. President, is that under our Constitution the Senator sup-
poses an imposs1b1e case. It ig impossible that any court in this
country should have before it the decision of a religious question
to the extent of enforcing religious obligations upon an indi-
vidual. The courts have nothing to do with that. That is care-
fully taken out of the jurisdiction of the courts and of the Gov-
ernment. There is an absolute separation between religion and
politics and Government in this country. The Senator is suppos-
ing a condition that is impossible,

Mr. CRAWFORD and Mr. ROOT addressed the Chair.

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield, and to whom?

D é\lg.ta POINDEXTER. I yield to the Senator from South

Mr. CRAWFORD. We can take one Instance, which stirred
the State of Wisconsin a few years ago to its very foundation,
and that was what was known as the Bennett school law, which
involved the question of the reading of the Scriptures in the
common schools and awakened all the prejudices and feeling
that can be aroused upon a question of that kind. A case gets
into court; it may involve a religious question; it may involve
the enforcement of a quarantine or the invasion of what is re-
garded as a sacred personal security, against vaccination or
something of that kind. Such a case should be tried by an
impartial judge and not by a court under the influence of what
may be the predominating sentiment of the community; and
where is the minority to go for protection if it is at the mercy
of a recall? What answer does the Senator make fo situations
of that kind that do arise?

Mr. ROOT. Mr. President—

Mr. POINDEXTER. If the Senator from New York will
pardon me just a moment. I will say that the case to which
the Senator from South Dakota has referred was simply a case
which involved the preservation of the very principle which I~
have just stated—the separation of the State from religious
matters, It was not a case which involved the religion or the
religious seruples or the religious practices of any individual.
The Senator from South Dakota can not devise any system of
judiciary which would not be in some degree responsible to the
people. You have got to have an appointive power. It is a
question of to what degree the judiciary shall be responsible;
whether it shall be far removed from the influence of public
opinion or whether it shall be subject to & certain extent to
public opinion. It is a necessity of the case. The minority can
not control the judiciary and the majority can not control it
free from the influence of the minority. TUnder the system
which is proposed here the minority have their influence; they
have——

Mr. CRAWFORD. Will the Senator permit me?

Mr. POINDEXTER. They have their means of influencing
the election.’ It is a minority that starts any reeall proceed-
mgs—one—fourth of the people—the minority of which the Sen-
ator is speaking.

Mr. CRAWFORD. Upon that pomt the power that I want
to see maintained in this country, if the Senator will permit
me, is the power that the majority can not control and that the
minority ean not control the courts, just as the Senator said a
moment ago. But are you not now, by your recall, removing
that situation and putting in its place a situation in which the
majority can control? And if the majority can control and
review in this country the decisions of the courts, then I ask
again to what tribunal can the minority ever go?

Mr. OWEN. Mr. President——

Mr. POINDEXTER. If the Senator will allow me, I will
answer the question again; the same question that I think the
Senator has repeated several times. TUnder this system the
minority makes its appeal to the public opinion of the State
just as it malkes its appeal if it is interested in the proposition
under the present law in the election of a judge. You can not
suppress, and there is no intention to suppress, the expression
of the opinion of the minority, their influence in the election;
and, as I stated before, the provision in this constitution is that
a minority may institute the recall proceedings.

Mr. CRAWFORD. Mr. President—— .

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from South Dakota? .

Mr. POINDEXTER. Yes.

Mr. CRAWFORD. I promise not to keep interfering with the
Senator. But upon this very point: We are hearing criticism
to-day of a recent decision of the Supreme Court of the United
States. . One class of people are saying that they wrote into
the statute legislation that they.bhad no right to put into it,
and that court will be arrayed before public opinion by one set
of people who are radical in their views. Another large number
of people will sustain them, because they believe in the con~
servatism represented by the oplmon of the court.

Now, in a case of that kind or in similar cases, does the Sena-
tor believe that the power should reside in the people to thrash
out all of the intricacies of an involved question of that kind and

etermine—as nonexperts—who is right and who is wrong, and -
have their decision become the permanent law of these United
States?  During one administration, sir, the controlling power
may be conservative and would uphold ‘with enthusiasm every
decision that John Marshall wrote. The next administration
might be radical, and if they had the power, might reverse and
‘overthrow every decision that John Marshall wrote, E

Where would there be any permanency, I ask the Senator,
in the decisions of the courts of this-country if all could be .
reviewed by the majority under the recall or put in the mael-




CONGRESSIONAT, RECORD—SENATE.

3677

strom of heated discussion and an interrogation point lie beyond
every decision? No one would know what the decision of ti'xe
majority will be. Does the Senator believe that our eourts in
this country should be placed on a footing of that kind?

Mr.- POINDEXTER. No proposition has been made, as I}

stated before, to establish a universal system of recall. There is
no question before this body of recalling the Supreme Court or
other Federal judges. But I do say that if the people of this
country, acting through censtitutional means, desire to provide

for the recall of their Federal judges, they should have, and do |

Bkave, the power so to provide. .

- The question that is before this Congress is an entirely differ-
ent one—as to the reeall of judges in a State, its local judi-
ciary, Gealing with its local matters—and it is mot for us to
deeide the merits even of that question.
merits of which we are.to decide, is whether or not those people
have the right to determine the question for themselves.

Mr. CRAWFORD. That is an entirely different proposition,

Mr. WORKS. Mr. President——

The PRESIDING OFFICER. One mdment. Does the Sena-
for from Washington yield, and to whom?

- Mr. POINDEXTER. I yield to the Senator from California.

Nr. WORKS. The Senator from Washington has made the
statement that there have been no prosecutions, no litigation,
in this country involving religious rights. I can not allow that
statement to pass without correction. There have been a num-
ber of prosecutions in this country against individuals for exer-
cising what they believed to be their religious duties, and they
have involved religious questions; and as the Senator from
South Dakota has very well said, there is no question that can
be brought before the courts that is likely to involve more prej-
udice, more feeling, a greater degree of public sentiment that is
likely to influence a vote upon a question of this kind, than a
religious question.

Mr. POINDEXTER. There ought not to be any religious
questions before the courts, unless it should be the question of
preserving the guaranty of the Constitution that there should
be ne law respecting an establishment of religion, nor prohibit-
ing the free exercise thereof. I am not familiar with the cases
to which the Senator from California refers, but certainly it
should be the duty of a court to refuse to decide religious ques-
tions—not to decide them, but to refuse to take jurisdiction of
them, except as just stated.

But that is aside from the question. Suppose you take it
from the judiciary. The question still remains with the people
as to whether or not religion is to be interfered with. It still
remains with the legislative department to legislate upon those
subjects within the Constitution, or with the people to amend
the Constitution. So there is no religious principle involved
with relation to the judiciary that is not applicable to the legis-
lature and to the people themselves.

Mr. HEYBURN. Mr. President

The PRESIDING OFFICER. Does the Senator from Wash-
ington yield to the Senator from Idaho?

Mr. POINDEXTER. Yes.

Mr. HEYBURN. I suggest that the legislature can not affect
or change a decision of a court. There is no appeal to the
legislature from an erroneous decision of a court.

Mr. POINDEXTIR. The legislature can to as great extent
and to a greater extent legislate in regard to these matters than
a court can decide as to them.

Mr. HEYBURN. That is before they are decided, but after
they are decided the legislature can not affect them.

Mr. POINDEXTER. I am not speaking of a particular case.
I am talking of religious policy and religious establishments.
Neither under the recall is there an appeal to the people from
a decision of the court. There is no provision whatever for any
interference by the people with any decision of the court.

As I stated before, I have no apprehension that evil will re-
sult from placing in the hands of a free and intelligent people
the power by orderly and solemn process to remove from his
high position a judge who disgraces it by corruption. eruelty. or
willful injustice. There is no danger of the masses of the people,
actuated by public opinion, seeking to do injustice to some in-
dividual litizant in a court, as Senators seem to apprehend. nor
that the mﬂjority will be controlled by malice or a desire to op-
press some individual as to his case pending in a court.

The fear of a judiclary entirely responsible to the people is
a class fear. It is fostered principally by the powerful growth,
both patural and artificial, of our modern private monopolies,
which are not so often seeking justice in our courts as they are
seeking favor and special advantage.

In putting this prm:isxon into their constitution the people of
Arizona are engaged In a new phase of the same struggle their
ancestors were engaged in—to free the judiciary from the con-
trol of powers and influences above and beyond the people. The

The question, the |

| guaranty of a republican form of government was g guaranty
' against monarchy or oligarchy. Does a single Senator in this
bpcis; lzel’ieve that it was intended as a Iimitatiom om popular
rights?

The recall of judges in England is lodged in the Parliament.
| Popular government is far more extensive and powerful in Eng-
 land than it is in this eountry. Parliament ean recall immedi-
ately without notice any judge im England, and Parliament is
 directly subject to public epinion in England.

There is no such system of checks and balances there as there
' Is here, and yet that is the country which meets with favor as
to their system of government with the conservative Senators
who seem to be afraid of intrusting power in the hands of the
people. -

The referendum is continually put into practice in England.
Immediately upon an adverse vote on a question of national
cencern it is submitted to the people, and if the people act upon
it the result of their action takes immediate effect in the as-
sembling of the newly chosen House of Commons, which is the
governing body of England—not as in this country after an in-
tervening period of more than a year, during which time a Con-
gress repudiated by the people, not responsible to the people,
as expressed. iv their votes, meets and legislates for those peo-
ple; and even after that period the will of the people as ex-
pressed at the polls takes effect only as to one of our two legis-
Jative Chambers.

There have heen no disasters with respect fo the peace and
order of the community and the security of property and the
sacredness of personal rights in England by vesting in the peo-
ple control over their judiciary and the control, the absolute
control, and the iminediate control over their Parliament.

There are those, sir, who hold up in this country the refer-
endum as a populistic, and socialistic, and anarchistic proposi-
tion, and yet when our Canadian brethren across the line sub-
mit the reciprocity treaty to a referendum, immediately those
who are opposing it in this country begin to say “ it must be
all right if the conservative Canadians in the Dominion of
Canada adopt it.”

The learned Senator from Utah [Mr. SurEERLAND] says that
we ought not to indulge in experiments, but that we ought to be
guided by the light of experience. I should like to know how
we can be guided by the light of experience unless we indulge
in experiments. You can never tell whether a system is going
to succeed, you can never know from experience whether it is
going to succeed until it has been tried. We have in this case,
as the Senator from Oklahoma [Mr. OwEN] suggests to me,
ample experience. It is not an untried field. It has been
tried through the centuries and proved to be absolutely safe.

I admit that this whole proposition and the entire Arizona
constitution, particularly with reference to those questions thuat
have been raised here, is a failure and falls to the ground at -
once if the premises laid down by those who have spoken
against it here are sound; but I deny the premises. Their
proposition is that the people are actuated by passion and
prejudice; that they are tyrannical; that they are unintelligent;
that they are foolish. I think the distinguished Senator from
Utah [Mr. StTHERLAND] figures it out in an exact mathematical
formula that there are 16 fools out of every 54 electors. I do
not think so. It may be so in Utah, but I do not think so,
nor in any other State in the Union.

Mr. O'GORMAN. - Mr. President——

The PRESIDING OFFICER. Deoes the Senator from Wash-
ington yield to the Senator from New York?

Mr. POINDEXTER. Yes.

Mr. O'GORMAN. Do I understand the Senator from YWash-
ington to state that popular government more generally pre-
vails in Great Britain than in the United States?

Mr. POINDEXTER. Yes. I said that popular rizhts and
the effect of public opinion in England upen the Government
was more extensive, more direct, and more powerful than it is
in this country.

Mr. O'GORMAN. I do net agree with the Senater in his
views., butf I ask a further question. Does he state that the
power to recall English judges is confided to the Parliament?

Mr. POINDEXTER. Yes.

Mr. O'GORMAN. The Senator offers that as a reason, then,
why the same power to recall should be vested in the people?
The policy of most of the States of the Union. the power recog-
pized in the proposed Arizona constitution. gives the right to
remove a judge to the legislature of the several States, and if
the Senatorr from Washington so highly commends the British
system, where the power to remove a judicial officer is vested
in the legislature of the country. why do you oppose a similar
.policy here, either in Arizona or in any other State? .

Mr. POINDEXTER. I do not oppose a similar policy here.

I have no cbjection to the legislature of the State having the
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power to remove a judge. I have no objection at the same time
to the power to recall the judiciary being vested in a greater
power than the legislature. I think it is more conservative, it
is safer, it is more stable than to have it vested in the legisla-
ture. I called attention to the English system as demonstrat-
ing the fact that you can have a stable judiciary which is sub-
ject to immediate recall by o department of the people's govern-
ment outside of the judiciary.

Mr. O'GORMAN. Does the Senator from Washington state
that in Great Britain the policy has ever existed of submitting
the recall of a judicial officer to the vote of the people of the
electorate?

Mr. POINDEXTER. I do not reeall any instance in which
that was involved. I can readily imagine—

Mr. O’GORMAN. I think we will be agreed that never in
the history of the English Government have the people been
permitted by a popular vote to determine whether a judicial
officer shall retain his position or not.

I only alluded to this observation of the Senator because in
my opinion he is singularly unbappy in his illustration.

Mr. POINDEXTER. I sheuld like to say to the Senator, in
reference to his last suggestion, that never in the history of
Great Britain have the people of Great Britain, by popular
vote at the polls, placed a judge upon the bench, any more than
they have taken him from the bench. At the same time, in the
great State of New York, in which the Senator graced the judi-
cial bench for a long term of years, the people select their
judges at the polls. I think, using the Senator's own language,
the Senutor from New York is singularly unhappy in his illns-
tration and argument against popular control of judges in this
country in calling attention to the fact that the English people
do not, by popular vote, either select or recall their judges,
because we have demonstrated in this country that, notwith-
standing that is a fact in England, there is nothing impossible
about it in this country. Popular choice or popular rejection
of judges at the polls has been eminently successful in most of
the States of the Union.

1 did not cite the power of Parliament over the judiciary as
being identical in all respects with the power proposed by the
constitution of Arizona. I did cite it as a demonstration or as
an argument that if you can trust the legislative power with
control over the tenure of office of the judges, by the same sign
and for much stronger reasons you can intrust the people with
control of the judiciary.

Mr. OWEN. Mr. President——

Mr. POINDEXTER. I hope the Senator from Oklahoma will
excuse me for a moment. I can readily see in case an issue
should arise in Great Britain over the removal of one of their
judges by Parliament that it would make an issue upon which
the people under their system would act. If Parliament in its
attempt to remove a judge, or if the Government should pro-
pose a bill removing a judge, if it were an issue of sufficient
public interest, involving questions of sufficient importance, and
that resolution should be defeated in Parliament, immediately
the question would be submitted to the people of Great Britain
and it would be decided at the polls.

I do not hold up the Government of Great Britain as a model
in all respects. No government is perfect. Nearly every gov-
ernment has some features better than other governments. We
have some that are better, and Great Britain has some that are
better than ours. I can readily understand the position of the
Senator from New York, Coming from that section of Great
Britain in which I understand he had his origin, or his an-
cestors, he would deny the proposition that Great Britain has a
popular government. I agree with him entirely in that respect,
as to that particular operation of the Government of Great
Britain, but I still contend that the action of public opinion in
Great Britain has more direct and complete influence in the
enactment and execution of its laws than publiec opinion has
in this country. Parliament is immediately responsive to the
people, and its power under the people is supreme. Its acts
can not be vetoed by the executive nor held invalid by the
judiciary. The influence of the people in choosing the Senate
of the United States is diluted through the legislatures; only
a portion of the legislature is chosen in a single election, and
only one-third of the United States Senate, at intervals of two
years. Furthermore, our constitutional system has been per-
verted by the growth of the power of party conventions, cau-
cuses, and committees, entirely irresponsible to the people, to
an extent undreamed of in England.

Mr. OWEN. Mr. President—

The PRESIDING OFFICER. Does the Senator from Wash-

ington yield to the Senator from Oklahoma?
M:. PQINDEXTER. I yield to the Senator.

Mr. OWEN. I wish just to emphasize what the Senator from
Washington is saying, that the conservative class of Great
Britain regard the electorate of Great Britain as more con-
servative than the Parliament itself. They expressed that
opinion in the tax laws proposed by Parliament in appealing
to the budy of the people against the more progressive action
of the Parliament ifself.

Mr. POINDEXTER. That is very true. The privileged class
of England have sought to appeal again and again to the people
azainst the progressive program of the House of Commons.
The constant practice in Great Britain is to submit to the
people all questions of national importance upon which there is
a vote against the Government in the House of Commons. In
some instances. when there is no adverse vote, upon the volun-
tary action of the Government it is submitted, as in the instance
suggested by the Senator from Oklahoma.

eferring again very briefly, Mr. President, to the assertion
which is made that the independence of the judiciary will be
destroyed by giving the people an opportunity at times other

than at the regular electivn to decide upon the tenure of office”

of judges, I want to say again that a judge's true character
soon becomes known and established in his general reputation,
and the accuracy of such popular estimate is proved by the rule
of evidence which makes such general reputation competent
evidence. Who is there, sir, who believes that a judge who by
this true test bore a general reputation for honesty, fearless-
ness, integrity, and general competency on the bench could ever
be removed from otlice by popular vote, even though in some
particular case he should render aun unpopular decision?

There has been an unfortunate suggestion made in Ssome
quarters—I have not heard it in this body—that one thing to
be considered in determining whether we should adopt the
joint resolution as reported by the committee is the probability
that Arizona would elect two Democratic Senators. I have no
idea whether that is true or not, but the suggestion, coming
from whomsoever it may, is most unfortunate. The time has
long gone by when a political party can make capital for itself
by calculating as to the gain or loss of a Senatorial vote by
the admission of a State into the Union. I do not think that
that consideration will influence the vote of a single Senator in
this body. I refer to it chiefly in response to suggestions which
have been made throughout the country outside of this body.

The fact of the case is that, so far as parties are concerned,
while it is true, as has been said, that this is a government by
parties and must continue to be so, jockeying between the or-
ganizations of two great political parties, whieh organizations
unite to effectuate their common purposes whenever a certain
interest and a certain political system is involved, has largely
destroyed the healthy, robust, partisan sentiment which once
existed in this country in either one of the political parties of
which we are now members.

Mr. SMITH of Michigan. Mr. President——

The VICE PRESIDENT. Does the Senator from Washington
yield to the Senator from Michigan?

Mr. POINDEXTER. I yield.

Mr. SMITH of Michigan. The statement of the Senator from
Washington that partisan advantage has been suggested on the
floor is entirely new to me. -

Mr. POINDEXTER. I said that I had not heard it sug-
gested on the floor. I have heard it suggested in other quarters,
outside of Congress. .

Mr. SMITH of Michigan. I want to say that so far as my
observation has gone—so far as our relation to this subject is
concerned—I do not believe that the question of political par-
tisanship has entered into this matter at any stage, and I should
feel very badly, indeed, if I thought that any Member of the
Senate or any officer of the Government would be guided by that
spirit in the consideration of a matter so important to the
people of both Territories. ;

Mr. POINDEXTER. Mr. President, I am thoroughly satis-
fied that what the Senator from Michigan has just said is the
sincere expression of his feelings upon that subject, and that

his conduct will be governed by that feeling. I know that to be-

the case, and, as I said before, I believe that to be the case with

every Senator. But nevertheless the question has been discusSed,

and is being considered; whether or not it is anticipated that it

would influence the action of Congress I do not know. - It will

not influence, in my judgment, the action of this body. ,
The tendency in the relations of parties in this country

toward a natural party division, between a liberal party and an

ultraconservative party, and that such a real division and

natural alignment does not exist at the present time, is em-.

phasized by the fact that this very question which I have just

suggested is not a question being discussed before Congress at.

RS 4
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this time, while on former occasions, when the admission of
States into the Union was proposed, it was discussed and was
one of the paramount principles which determined the action
of Congress.

A good deal has been said, Mr. President, about the general
character of the constitution of Arizona. It is to be poted
that most of those Senators who are opposed to the admission of
Arizona into the Union under its constitution are in fa.vor. of the
admission of New Mexico under its proposed cox{stltutlon- I
think that circumstance is very significant. It raises a query
at once as to whether, if the proposed constitution of Arizona
did not extend popular rights and the influence of public opin-
ion in the government but took the opposite dlrect:xop, the _Sen-
ators who are opposing it would not be in favor o@ it. I infer
that they would be in favor of it if it took an opposite direction,
limiting and curtailing the rights of the people, because, as 1
said, they favor the counstitution of New Mexico, which con-
tains, among other curious provisions, one of the most re-
markable that was perhaps ever incorporated in a constitution
for a sel-governing State. It is in the third section of the
nineteenth article of the coustitution of New Mexico, and is as
follows :

SEC. 3. If this constitution be in any way so amended as to allow
laws to be enacted by direct vote of the electors, the laws which may
be so enacted shall be only such as might be enacted by the legislature
under the provisions of this constitution.

In other words, the delegates to that constitutional conven-
tion undertook to limit the uction of the peeple of New Mexico
for all future time to be in accordance with the views of these
delegates upon these propositions. If I should find myself at
any time in the position of opposing the admission of States
to the TUnion under such a constitution as they themselves
choose to adopt, T would far rather oppose the admission of a
State into the Union on account of a reactiohary provision in
its constitution such as that 1 have just read from the con-
stitution of New Mexico undertaking to tie the hands of the
people forever. It seems to me an insolent sugeestion to the
people of that Territory to undertake to say to them that they
can not in the future enact a constitution except such as meets
the approval of these delegates. Of course, the provision will
have no effect: there is no power in the convention to make
such a provision. Nevertheless, it shows the sort of an instru-
ment prepared and the intention of those who adopted it.

I wish to read very briefly. as a part of my remarks, from
the same address of Mr. Walsh, which I referred to before, a
quotation incorporated into it from an article by Irving Browne,
in the Green Bag, in 1890, relating to the judiciary, in which
he says:

I have given the names of more than 100 judges, with particulars
of many of them-—

Referring to the judiciary, I will say to the Senator from
New York. of his State:

I believe that under a system of appointment by the governor this
test would not have been equaled in merit and distinction. and I point
to it as a standing refutation of the argument that the people are not
fit to name their judges.

Of course, if they are fit to name them at one timie they are
fit to name them at another time and to pass upon their fitness
in a recall election.

In the American Law Review, answering this statement of
Mr. Browne, Mr. Leonard Jones says:

The worst thing, however, about the elective system is not the fact
that it affords unworthy men the chance to obtain judicial office by
purchase or other corrupt practices. hut that it necessarily, to a greater
or less extent, destroys the independence of the judges.

The same ‘argument is made against the elective syvstem of
judges that is made against this provision in the Arizona con-
stitution, He adds:

What chance is there that a judge who is shortly to seek a reelection
by the people will uphold the Jaw and justice in a case where tbhe pop-
ular clamor is against law and justice?

Rightly the gentleman who wrote this paper commenting on
the quotation simply says:

What chance. indecd, unless he be a man and not a caitiff?

With that kind of a judge the argument has added force as it is
directed against_the clective system. because that kind of a judge is
likely to solace himself with the reflection that, so far as the recall is
concerned. it may not be invoked against him anyway, while if his term
is expiring and hc secks reelection he is up against it to a certainty.
Moral couraze is a quality cardinal in_character in a judge. He is
called upon ton exercise it in the daily discharge of his duties. He is
fortunate, indecd. if he is not obliged repeatedly in his official carcer
to brave the enmity of powerful interests whose activity is more to be
feared than an outhurst of passion upon the part of a4 community or
State against an upright public official who faithfully discharges his
duty as he sees it.

Of course. there have been a great many facetious remarks
and frivolous arguments made against this system, and in one
~attack which was made upon it it is said that the Senator
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from Ttah [Mr. SurnerLaxp] amused himself by booting the
composite citizen around the Senate Chamber, That probably
will not be as interesting as the composite citizen booting a
candidate for the Senate around the State of Utah, It is a
game in which there are compensations. If one is to be booted, -
of course he likewise has an opportunity to boot. 'The Senator
from Utah says that he is in favor of giving the privilege to -
the voters of Utah to vote upon the election of Senators of the
United States, ) -

Mr. SMITH of Michigan. Mr. President—-— :

The VICE PRESIDEXNT, Will the Senator from Washington
yield to the Senator from Michigan?

Mr. POINDEXTER. I yield.

Mr. SMITH of Michigan. If it does not interrupt the Sena-
tor, his strictures on the New Mexico constitution, so far as
the right to change it is concerned, I do not desire to contro-
vert at this time, but I simply desire to say to the Senator that
56 per cent of the qualified voters of New Mexico voted for
that constitution. I think it is the largest percentage of votes
cast for the constitution of a new State of which I have any
figures or with which I am at all familiar.

Mr. POINDEXTER. Two-thirds of the voters in Arizona voted
for the constitution of Arizona. ’

Mr. SMITH of Michigan. No; the Senator is mistaken. The
total vote on the approval of the Arizona constitution was
12,187 votes out of a total voting population of 45,323. There
wetre 3,822 votes cast against it, and 35 per cent of the qualified
voters—-—

Mr. POINDEXTER. How many votes were cast for it?

Mr. SMITH of Michigan. Twelve thousand one hundred and
eighty-seven out of 45,323. —_

Mr. POINDEXTER. How many votes were cast against it?

Mr. SMITH of Michigan. Three thousand eight hundred and
twenty-two.

Mr. POINDEXTER. I said two-thirds. There were more
than two-thirds of the people voting on the proposition in favor
of the constitution.

Mr. SMITH of Michigan. No; the Senator is mistaken.
Thirty-five per cent of the total number of qualified voters voted
in favor of the constitution and 8 per cent of the total popula-
tion voted in favor of it.

Mr. POINDEXTER. The Senator is talking about the quali-
fied voters. I am speaking of the votes that were cast upon that
question.

Mr. SMITH of Michigan. In order to be perfectly under-
stood I will say that by the census returns in 1910 Arizona has
a population of 204.354. of whom 155,550 are native born and
48.804 foreign born. Of this population 118,576 are males and
85,778 females. The total number of white males over 21 vears
of age is 65,133, of whom 39,427 are native born and 5,896
naturalized.

So of the total voting population, apparently 45,323, there
were cast for the constitution 12.187 votes; against it 3,822, or
a total of 16.009 on the question of its adoption, being about 35
per cent of the total number of qualified voters and slightly less
than 8 per.cent of the total population. The votes for the con-
stitution were less than 27 per cent of the voting population
and 6 per cent of the total population.

Mr. BOURNE. Mr. President

The VICE PRESIDENT. Does the Senator from Washington
yield to the Senator from Oregon?

Mr. POINDEXTER. If the Senator will permit me just a
moment. I should like to say that I have no issue whatever
with the Senator from Michigan, because I am in favor of the
joint resolution in the form in which it has been reported here
by the committee for the admission of these Territories, and
upon the same ground he has just meutioned as to the Territory
of New Mexico. that these constitutions have been acted upon
and adopted by the majority of the people of the proposed
States, as represented by those voting upon the question.

Mr. SMITH of Michigan. The votes that I have just read for
the information of Senators are not intended as a disparage-
ment of their claim, but in order that there may be no gquestion
as to the number of qualified voters of the Territory and the
number of votes actually cast.

Mr. BOURNE. Mr. President

The VICE PRESIDENT. Does the Senator from Wasghington
now yield to the Senator from Oregon?

Mr. POINDEXTER. I yield.

Mr. BOURNE. The fact in reference to the votes cast on the
Arizona constitution is that 62 per cent of the voters of the
Territory, as represented by the vote for Delegate in the pre-
vious election, voted at the constitutional election. OQut of that
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G2 per cent 76 per cent of the 62 per cent voted in favor of the
adoption of the constitution as it is now before the Senate.

Alr. POINDEXTER. Some remarkable propositions are sub-
mitted in attacking this proposed constitution by the Senator
from Utah [Mr. StTHERLAND]. Among others, I find the re-
markable statement that—

Everybody will agree that the average man is not as inteligent, as
zéléieéqor as honest as the ablest, or the most intelligent, or the mcst

I do not know what deduction the Senator from Ttah pro-
poses to draw from that profound statement. I suppose every-
body will agree that the man who is not able is not as able as
the man who is able. However ominous it may be, I suppose
we must admit it. Having carefully laid this deep foundation,
the learned Senator boldly proceeds to his appareat assump-
ton that 1 man is more honest than 10, and that the governing
business should be cheerfully intrusted to as few as possible—
logically this would be the one ablest and best that the Senator
speaks of—while the rest of the people devoted themselves to
“feeding and clothing families of 6 or 8 or 10 children.” The
Senator merely ignores the more or less widespread idea that a
more direct participation in the government and control over
their officials may be of some benefit in the rearing of these
families. )

He says:

There are some who seem to imagine there is some mpysterious virtue
in mere numbers; that 10 men are necessarily more intelligent, more
moral, and more honest than 1 man; that by adding together a thousand
individuals, none of swhom has ever gone beyond the muiltiplication
table, some strange and weird transmutation results by which the com-
bined mass is enabled to work out the most difficult problem in Euclid
with the utmost accuracy.

Of course there is not any such contention as that made.
XNobody is proposing to submit a problem in Euclid to the com-
bined mass of the people; but should it be so submitted, it
would be accurately solved, for Euclid himself, in the person
of every great mathematician in the land, would be engaged
wpon it. I do not view this matter in the sense of composite
action or composite citizenship. It is the individual action of
all citizens acting as individuals, creating what is known as
public opinion. The Senator from Utah proceeds to conclude
his argument in this wise:

Thus, following out this highly intelligent theory—

He says with fine sarcasm and irony—
whenever one Is anxious to have a message carried with the greatest
haste from ome part of the city to another, obviously the thing to do
is to employ not the fleetest messenger boy in the service, but arrange
with 10 or a dozen average boys to unionize the job.

I think that the entire argument on both sides of this ques-
tion may be epitomized in that illustration which the Senator
from Utah has adopted; and the fallacy of his proposition is
perfectly patent in that statement. It is not proposed to elimi-
nate the fleetest messenger boy, supposing that the object to be
accomplished is to send a messenger with the utmost dispatch
and safety—it may be added, and security—from one part of
the city to another, and to put in his place 10 average mes-
senger boys. That is not the proposition at all. The propo-
sition is that in the performance of this work, if you want to
use messenger boys as an illustration, we will take the entire
force of messenger boys, and they will all work together, the
fleetest backed up by the strongest and most enduring and
most reliable. 'We will have not only the fleetness of the hare,
but also the industry of the tortoise, which sometimes wins the
race, We are not going to exclude the fleetest messenger boy,
as the Senator from Utah supposes; we are not going to elimi-
nate the ablest men; we are not going to take out of the action
of the people in these matters all the wisest and best men and
leave only average men. I think he allows that there are three
wise men out of every 54, and he says they will be eliminated,
and the average man will be taken. I do not know where he
gets that noticn. It is for the very purpose of securing the
action of both the wise and good, who under the machine sys-
tem of politics are too often entirely excluded, that popular
government is proposed. If there are only three there, you need
them all the more, and we want to keep them there. We are
going to let them have their influence; and I want to say that
they will have their influence in the community in proportion
to their wisdom. If one man is abler, smarter, more enter-
prising, and more successful than another in the community,
‘his influence will e in proportion to his virtue and his supe-
riority over his neighbors. :

I submit to the Senate that if we want to accept the illustra-
tion of the Senator from Utah, supposing there is a difficult
task for a messenger to perform, or if we are going to under-
-take to do a difficnlt, dangerous work—to *carry a message to
Garcia "—we would be more apt tp succeed, we would insure
: _I:.he success of the enterprise by commissioning to perform it

.

all the forces which were available, if it were possible to de
so, and not by eliminating any of them. But the case is far
more conclusive than the illustration. Nothing in bhuman ae-
tion can be compared with the combined, orderly, and sys-
tematic action of an entire people.

The proposition made by the Senator from Ttah is entirely
a mistaken conception of the purposes of these provisions. He
says that threre are 16 good:citizens and 3 wise men. I do not
know exactly what distinction the Senator proposes to make
beiween the wise men and the good citizens; but by some
fantastic alchemy which he claims will be put into oper:tion
by direet legisiation or the recall of public officials these
wise men and good citizens will lose their virtue and wisdom,
and in a sort of Dr. Jekyll fashion be changed and merged
into a dull-witted imaginary monster filled with weak or evil
passions which the Senator from Utah idealizes as the * average
man.” The real average man is a much befter person. The
truth is that under the outworn system of purty machines
there was a subtle political chemistry which operated like a
death blight on the public activities of the best and wisest
men in many communities, ard the purpose of the new plan
is to call them into the greatest activity.

This system, as I said before, is not untried as it is con-
tended. TFor six years the people of Oregon have had it in
operation successfully and to the entire satisfaction of that
State. I suppose if it had not been for that actual demonstr
tion the matter would not now receive the support throu
the country that it is receiving, because the people of this country
are essentially a conservative people; they are not disposed to
depart from the old forms of government. As Thomas Jefferson
wrote in the Declaration of Independence:

All experience hath shown that mankind are more disposed to suffer
while evils are sufferable than to right themselves hy abolishing the
form to which they are accustomed.

It is only upon great provocatios, and gradually, and by trial,
experiment, labor, patience, observation, and trying these things
out that the people of any community of this country can be
induced to accept them.

Some Senators talk about the people of Arizona as though
they were a foreign people, from Central America or the island
of Haiti, and did not have a conception of free government and
the ability to administer their own affairs. They have gone
there and have worked out already a system of good government
for their Territory. Through that experience and that labor
and that tribulation they have made themselves able to adopt
a satisfactory and safe constitution for their own government,
and that is what they are asking Congress to recognize.

Of course, it is easy enough to reduce the whole matter to an
absurdity by imagining extreme cases, and that method is con-
tinually used in opposition to this joint resolution.

One Senator says, “ You can not have too much of a good
thing,” and then goes on to draw a ridiculous picture of some
extremes which might happen, which nobody has ever proposed.
“You can not have too much of a good thing,” he says, with
solemn dictum, in arguing this question. You can have too
much of any good thing, and all the evil in the world, so far
from that statement being true, comes from having too much
of good things. You can have too much of anything, and when-
ever you do have too much of it, it becomes, instead of a good
thing, an evil. Everything in the world is good if you do not
have too much of it. It is no argument against this constitu-
tion or against the system of government proposed under it to
imagine extreme cases to which nobody ever proposed it should
be extended. .

Wise men framed the Government of Athens, and wrote upon
the walls of their temple—one of the axioms by which the people
were to be guided—that there should not be too much of any-
thing. It means temperance and moderation. If one can not
have too much of a good thing, the Senator should at once pro-
pose that his system of selecting only the wisest and best
should be carried to its logical conclusion, and the best and
wisest man, if he can be found, be made the absolute ruler
of us all. .

I am not called upon here to defend the operation of the
principles of this law in the experiences which the people have
had with it through a great many years in the State of Oregon.
The Senator says that it is a failure, because in one instance
there were a number of votes against a statute submitted to the
people which he says was a bad statute. A great many people
in his party might differ with him as to whether or not it was
a bad statute. It is no argument against the intelligence of the
people, supposing him to be right in that respect, that they
defeated it, even though there was a minority that voted in
favor of it. It iIs easy enough to pick instances in this body,
in Congress, when laws which Senators might consider ‘to -be
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absurd receive the votes of a number of Senators. I am satis-
fied that this joint resolution that thé Senator from TUtah
characterizes as so dangerous, so unconstitutional, so absurd,
and so much without reason, just as he characterizes this
statute of Oregon, which, he said, demonstrated the stupxdl‘ty
of the people of that State, because some of them voted for it;
that this joint resolution, which the Senator from Utah says
is so bad, will receive the votes of a majority of the Members
of this body. The fact that the Senator from Utah does not
agree with the statute which received the votes of a certain
number of the citizens of Oregon, even though they were a minor-
ity, is not any argument against the success of the system.

I remember one case which the Senator cited as an instance
of the incapacity of the people of Oregon, where the seine fisher-
men in the lower Columbia River proposed a law to shut off the
wheel fishermen in the upper Columbia, and the wheel fisher-
men of the upper Columbia proposed a law to shut out the seine
fishermen in the lower Columbia, and he says that the people of
Oregon showed their utter incapacity in that matter by enacting
both laws. I submit, Mr. President, that that was a very rea-
sonable and sensible thing to do. The result of it was that it
put the regulation of that matter back into the hands of the leg-
islature; and anybody who is familiar with the fishing business
in the Columbia River knows that it was a very good and sensi-
ble thing to shut it off for a while, so as to give, for at least one
year, an oppertunity for the salmen to replenish the river. I do
not consider that instance, which the Senator from Utah so elab-
orates, as a reason why this system should not be adopted, nor
as any demonstration whatever that the people were not capable
of discriminating. I think it was a case where they exercised
good judgment.

The, Senator from Utah says that—

The recall contemplates not an * empire of laws ' to be executed with
impartiality and exactuess, but an empire of men who punish not ac-
cording to some fixed and definitely prescribed rule. but according te
their undefined, unrestrained, and unlimited discretion.

There is no proposition in this constitution, sir, to suspend the
operation of law, to interfere with due process of law, or to
abolish any function of the Government. Every case that is in
litigation in Arizona, if this constitution is adopted, will come
for trial before a court constituted with the same full powers
and jurisdiction of any other trial court, with a judge chosen
by the people and sworn to execute the law. There is no provi-
sion for interfering in any way with a decree of a court except
in the ordinary processes of appeal or motion. I am at a loss
to understand the purpose of arguments of that kind against
this proposed constitution, because they are calculated to de-
ceive no one. If the statement were true, we might well vote
against this joint resolution. It is not true, but is utterly un-
founded.

He quotes John Adams—and that is as pertinent as the argu-
ment some Senators have advanced that this plan is not a repub-
lican form of government—as saying:

That form of government which is Dest contrived to secure an im-
partial and exact execution of the laws is the best of republics,

The constant difficulty under the present status, which the
Senator from Utah is so loath to change, is that there is neither
impartiality nor exactness in the execution of the laws., Cabals
in the Government, as in the case of the pure-food laws. either
construe them out of existence or modify their application to
suit private interests. Too often it is the case in the courts that
the great and powerful escape entirely the vengeance of the law.
which is enforced with a heavy hand upon the poor and weak.

The Senator further says:

But under the system they will in the end get legislators that no
thoughtful people ought to have and judges whom no free people should
be satisfied with.

The word “ system ” is in italics in the Recorp: not in quota-
tion marks. ¢ Under the system!"” Xow true it is that “ under
the system” they have had * legislators that no thoughtful
people ought to have and judges whom no free people should be
satisfied with.” The *“ system” of corrupt politics and corrupt
business has in many instances imposed such officials upon the
people, and I presume that that is the reason the citizens of
Arizona adopted a provision in their constitution by which they
can get legislators and judges whom a free people can be satis-
fied with, and if they are to be in reality, and not in name only,
a free people we must not take from them the means of working
out this salvation.

If this were an irrevocable proposition, Mr. President, such
as was attempted t{o be incorporated in the constitution of New
Mexico, and there were a provision in this constitution that
these measures, once adopted, could never be revoked, there
might be some reason for pausing before passing this joint reso-
lution; but the fact is that at all times they are subject to the
action of the people. There are liberal provisions for the

amendment of the constitution by the people, and if at any time
in jche operation of these new agencies of popular-government, -
which have already been tried by the pegple of a great: State
in this Union for a number of years, theyg should prove unsuc- = .
cessful, the same people who have adopted them have the power"
to revoke them.

I submit, Mr. Président, that this Senate and this country:
can not afford to establish for the first time in our history the
DProposition that a Territory which is to be admitted into the-
Union shall not have the right, within the limits of the Con-
stitution of the United States, to frame its own local government
in accordance with the desires of its people. Should we degrade
Arizona, and by mere power force her to change her constitu-
tion, and admit her, so humbled, into the Union, every other
State, being her equal, will be likewise humiliated.

Mr. BORAH. Mr. President, I shall vote upon the pending
measure in the way which, in my judgment, will most certainly
insure these Territories admission as States to the Union. The-
constitutions submitted by the respective Territories conform to
the terms of the enabling act. They are also, in my judgment,
republican in form, as that term was used and is understood
in the guaranty clause of the Federal Constitution. I propose
to vote for their admission, therefore, notwithstanding there is
one provision in the Arizona constitution to which as a principle
and policy of government I do not subscribe. But the right of
local self-government is an indispensable—and, to my mind,
should be an inviolate principle under our system, and noti-
withstanding my individual views and objections I must concede
the right of the pecple of Arizona to settle that guestion for
themselves. 8o long as their constitution is republican in form
I feel that the proper rule is to leave the details to the people
who are to live under it.

But in view of the fact that either or both of the resolutions
require the submission of the question of the recall of judges
again to the votes of the people, I want to submit some reasons
why, in my judgment, the people should not retain it in their
constitution. In other words, I am not quite willing to cast my
vote for the counstitution of Arizona without a word upon this
important subject. I am not willing that my vote shall be con-
strued as an indorsement of the principle. While it is not
unrepublicap in form, I believe it to be unwise in principle.
While the people of Arizona, under the great and indispensable
and inviolate rule of local self-government, have the right to
settle it for themselves, I want, in the friendliest spirit toward
these splendid people of Arizona, to suggest something as to the
wisdom of retaining it.

There is another reason which leads me to this conclusion,
and that is that we would have no power to keep this provision
out of the State constitution of Arizona if Arizona were once
admitted. In other words, while we might compel Arizona to
leave this provision out during the period of being admitted to
the Union, upon the admission being complete Arizona counld
reinstate it in the constitution. I think, therefore. that it
serves no good purpose to demand temporarily that which we
can not effect permanently. It seems to me that we ought,
therefore, to submit this matter in reason and in argument and
leave it at lagt where our system of government intended all
such things should be left—to the people of the State—to settle.

The ultimate object, Mr. President, of all good government is
to at last insure an impartial distribution of justice. The pur-
pose and object from the beginning in the affairs of govern-
ment are to at last see that each and every citizen is fairly
dealt with in the administration of the law by the courts. As
I view it. an independent and an untrammeled judiciary is in-
dispensable to the attainment of that high purpose.

When I say an “independent judiciary” I do not mean, as
has been suggested by the Senator from Washington [Mr.
PorxpExTER]. a judiciary independent of the people, but I mean
faithful construction and interpretation of the law as the peo-
a judiciary authorized to act and delezated to perform its
duties independent of any other influence than that of the
ple through their lawmaking department have written it. It
is not a fair statement of the position of those who coppose the
recall of judges to say that they desire a judiciary independent
of the people. They believe that a judiciary controlled by no
influence outward or exterior to the terms of the law is a
judiciary which best serves the interests of the people. That, in
our judement, constitutes the fairest and ablest judiciary, and
the fairest and ablest judiciary is the best judiciary for the
heople.

! Ilf I could have my way, I would elect all State judges, but
I would elect them for a reasonably long term of years and at
a time when general elections were not to be held. I would give
an opportunity free of politics as it is possible to have it for
the election by tbe people of their judges. But I would strive
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to remove them further from polities rather than bring them
closer and oftener to it. I would also strive to have their elec-
tions turn upon their general qualifications, their character,
learning, and standing, rather than their decision in a particalar
case.

As to the Federal judiciary, I would leave it as itis. I do not
believe the wisdom of the fathers could be improved upon in this
respect. I would, howerver, carefully guard the Federal judi-
ciary from some influences to which I shall refer later. There
was no division, Mr. President, among those who framed the
Constitution upon the subject of life tenure for judges. Those
who wrote the Federal Constitution differed upon almost every
important subject which came before them, and differed exten-
sively and earnestly upon many of said subjects. But upon
this, in some respects, the most important proposition upon
which they were called upon to pass. there was practically no
difference of opinion. When the measure came finally to be
voted npon as to the provision for the life tenure of judges or
service during good beharvior, if I reecall the history of that con-
vention correctly, there was no dissenting vote.

It is true, I believe, that Mr. Dickinson moved at one time
that the judgzes be subject to recall or removal by the President
upon the petition of Congress, but this received practically no
support. Mr. Wilson, of Pennsylvania, who was perhaps the
most thorough advocate of popular principles in the convention,
who was in favor of electing Senators by popular vote, who went
so far as to say that there was no necessity for the representa-
tive principle in government other than the fact that the people
could not all meet together, earnestly opposed even the resolu-
tion submitted by Mr. Dickinson. Upon this question, this prin-
ciple so essential and indispensable, and in some respects nev,
considering the jurisdiction and the power of the court, there
were no differences of any moment between the fathers who
framed the Constitution. i

I desire before proceeding to the argument to call attention
to some declarations upon the part of those who have given
much attention to this subject, because I think we can not safely
proceed with a discussion of these matters dissociated entirely
from the experience and wisdom of those who have gone before.
We will find as we review their declarations that the reasons
submitted have not been changed because of any change in the
condition of affairs; in other words, the reasons which prompted
those men to do as they did and to create the judiciary in the
way they did are reasons which, it seems to me, ought to ob-
tain at sll times, as they apply to society under whatever form
or condition that society may be found to exist.

It was said many thousand years ago in the Book which is
the foundation of all our building morally that—

Ye shall not respect persons in judgment ; but ye shall hear the small
as well ag the great; ye shall not be afraid of the face of man.

That represents the attitude and the position of the ideal
judge. While I am frank to confess that no system which the
ingenuity of mankind can devise would bring about that exact
condition of affairs, the effort upon the part of the human family
should always be in the direction of securing that kind of a
tribunal. Again, in this same great Book it is said:

Thou shalt not respect the perscn of the poor, nor honor the person
of the mighty; but in righteousness shalt thou judge thy neighbor.

The design should be to place the tribunal which distributes
justice between man and man in such a position that no in-
fluence shall work other than the single influence of administer-
ing equal and exact justice, regardless of whether the party is
poor or rich, great or small, influential or otherwise. If I mis-
take not the wisdom which has gone before, if I mistake not the
influences which control human nature, if I mistake not the
powers which effect and mold our action consciously and uncon-
sciously, the principle of the recall of judges would work against
that proposition rather than in favor of it. )

The Father of our Country, in writing his letter of April 3,
1790, to Mr. Jay, notifying him of his appointment as Chief
Justice, said:

I have always been persuaded that the stability and success of the
National Government and consequently the happiness of the people of
the United States would depend in a considerable degree on the interpre-
tation and execution of its laws. In my opinion, therefore, it is im-
portant that the judiciary system should net only be independent in its
operation, but as perfect as possible in its formation.

John Adams said: - ‘
The dignity and stability of government in all its branches, the

.morals of the people, and every blessing of society depend so much

upon an upright and skillful administration of justice that the judicial

"E)WGI' ought to be distinct from both the legislative and executive and

dependent upon both, that so it may be a check upon both as both

should be checks upon that. The judges, therefore, should be always

“men of learning and experience in the law, of exemplary morals, great

gaﬂence‘, calmness, - coolness, and attention. Their minds should not
e distracted with jarring interests; they should not be dependent upon
any man or body of men.

Mr. Hamilton, discussing this question in one number of the
Federalist, said:

The considerate man of every description ought to prize wkatever
will tend to beget or fortify that temper in the courts, as no man can
be sure that he may not be to-morrow the victim of a spirit of in-
justice by which he may be a gainer to-day. And every man must now
feel that the inevitable tendency of such a spirit is to sap the founda-
tions of public and private confidence and to induce in its stead uni-
versal distrust and distress.

Mr. Bayard, in the noted discussion which tcok place in Con-
gress over the judiciary at the beginning of the last century,
used these strong and admirable words:

Sir, the morals of our people, the peace of the country, the stability
of the Government rests upon the maintenance of the independence of
the judiciary. * * * The essential interests, the permanent wel-
fare of society require this independence not, sir, on account of the
judge—rthat is a small consideration—but on account of those between
whom he is to decide, You calculate on the weakness of human nature,
and you suffer the judge to be dependent on no one, lest he should be
partial to those upon whom he depends. Justice does not exist where
partiality prevails. A dependent judge can not be impartial. Independ-
ence is therefore essential to the purity of your judicial tribunal.

Again, he said:

Let their existence depend upon_the power of a certain set of men
and they can not be impartlal. Justice will be trodden under foot.
Your courts will lose all public confidence and respect. The judges
will be supported by their partisans, who in their turn will expect im-
punity for the wrongs and violence they commit. The spirit of party
will e inflamed to madness, and the moment is not far off when this
fair country is to be desolated with ecivil war. * * * The inde-
%endence of the judiciary was the felicity of our Constitution. * * *

rostrate your judges at the feet of party and you break down the
mounds which defend you from this torrent.

Mr. Webster said upon one ocecasion:

There is nothing after all so important to individuals as the up-
right administration of justice. This comes home to every man; life,
liberty, reputation, property, all depend upon this. No government does
its duty to the people which does not make ample and stable provision
for the exercise of this part of its power. Nor is it enough that there
are courts which will deal justly with mere private questions. We look
to the judicial tribunal for protection against illegal or unconstitutional
acts from whatever quarter they may proceed. The courts of law, inde-
pendent judges, enlightened juries, are citadels of popular liberty ag
ngI as temples of private justice. The most essential rights connected
with political liberty arc there canvassed, discussed, and maintained;
and if it should at any time so happen that these rights should be in-
vaded, there is no remedy but a reliance on the courts to protect and
vindicate them.

Upon another occasion, speaking in eulogy of the life of
Justice Story, Mr. Webster said:

I pray Heaven that we may never relinquish the independence of the
judiciary. A time-serving judge is a spectacle to inspire abhorrence.
The independent judge draws around him the respect and confidence of
society. Law, equity, and justice require that this should be done and
that should not be done. And judicial decisions should command entire
acquiescence from full confidence in the purity and integrity and learn-
ing of the judge.

Mr., Kent, the first great commentator upon American law,

says: -

The independence of the judiciary is just as essential to protect the
Constitution and laws against the encroachment of party spirit and
the tyranny of faction In a republic ag it is in a monarchy to protect
the rights of the subject against the injustice of the crown.

Mr. Story, in his well-known work on the Constitution, says:

TUpon no other branch of the Government are the people so dependent
for the enjoyment of personal security and the rights of property, and
it is hardly necessary to add that the degree of protection thus afforded
is cotnditioned in turn upon the wisdom, stability, and integrity of the
courts.

We think of Edmund Burke generally as alone and only a
great orator, but he was a master of the science of politics,
using that term in its highest and best sense. Among the multi-
tude of brilliant men from that unhappy isle he stands out dis-
tinet and impressive in not only his brilliancy, but his profound
insight into government. He said: k

Whatever is supreme in a State it ought to have as much as possible
its judicial authority so constituted as not only to depend upon it, but
in some sort to balance it. It ought to give security to its justice
against its power. It ought to make its judicature, as it were, some-
thing exterior to the State.

Mr. Harrison, late President of the United States, said:

Courts are the defense of the weak. The rich and powerful have
other resources, but the poor have not. A high-minded, independent
judiciary that will hew to the line on questions between wealth and
labor, between the rich and the poor, is the defense and the security of
the defenseless. o

Wendell Phillips during his career had something to do witl
the question of the effect of popular senfiment uporn the judi-
ciary and upon judges. He spent his brilliant eareer in defend-
ing g class who at that time had few defenders in“any part of
this country. He realized the fact that no system could entirely
remove the judiciary from the effect and control of popular
opinion, and I realize that, do what we may and §tmggle as 'we
will, the power of popular opinion will intrude itself at times
into the temple of justice. Wendell Phillips said upon an ocea-

sion when this subject was being discussed: -

We know the unspeakable value of a high-minded, enlight:xézg,

humane, independent, just judge—one whom neither fear, favor,
tion, nor hope of reward can turn from his course, - )
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" I desire to call briefly the attention of the Senate to later
authorities as I seek to cover some considerable time in history
in order to get a drift of opinion in this matter. .

Dr. Woodrow Wilson has been quoted & number of times of

"Yate by reason of his peculiarly honorable and high position in

.

public thought, and I call attention to a word from him upon
this subject. He has given it his consideration, not only from
the standpoint of a student, but of late undoubtedly, &s he has
other questions, of a man in the practical affairs of life.

i ini trol. If properly regulated
anghgeffreigg'}il, ]?t aism; a;ia‘;gagfrn ;géiggntgioco;dmmistmgivg officials what
the initiative and referendum restore to legislators, namely, a sense of

direct responsibility to ihe peogle who choose them.

Tae recall of judges is another matter. Judges are not lawmakers.
They are not administrators, Their duty is not to determine what the
law shall be, but to determine what the law is. Their independence,
their sense of dignity and of freedom, is of the first consequence to the
stability of the State: To apply to them the principle of the recall is
to set up the idea that determinations of what the law is must respond
to popular impulse and to popular judgment.

It 1s sufficient that the people should have the power to change the
law when they will. It is not necessary that they should directly in-
fluence by threat of recall those who merely interpret the law already
established. The importance and desirability of the recall as a means
of administrative control ought not to be obscured by drawing it into
this other and very different field.

ColL. Roosevelt, speaking to the people of Arizona, said:

Speaking generally, and as regards most communities under normal
conditions, 1 feel that it is to our self-interest, to the interest of decent
citizens who want nothing but justice in its broadest sense, not to adopt
any measure which would make judges timid, which would make them
fearful lest deciding rightly in some given case might arouse a storm
of anger, temporary but fatal. You should shun every measure which
would deprive judges of the rugged indifference and straightforward
eourage which it is so preeminentiy the interest of the community to
see that they preserve,

Mr. CLAPP. Will the Senator pardon me?

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from Minnesota?

Mr. BORAH. I do.

Mr. CLAPP. Is it not only fair to ex-President Roosevelt that
his statement, made either at that time or at some subsequent
time, to the effect that as to one of these States, at least, they
should have a judieial recall, should accompany his suggestion
there? I understood him to make such a suggestion later.

Mr. BORAH. I have not that statement of Col. Roosevelt,
although I know that he made it; and if the Sepator from
Minnesota has it, I shall have no objection to incorporating it
in my remarks when I print them.

Mr. WORKS. Mr. President——

The VICE PRESIDENT. Does the Senator from Idaho yield
to the Senator from California?

Mr. BORAH. I do.

Mr. WORKS. I apprehend that the Senator from Minne-
sota refers to the State of California. In substance, Col. Roose-
velt did malke the statement in my State that conditions might
exist, and he was led to believe they did exist in the State of
California, which would justify the recall of judges. .

I happen to know something about how that change of senti-
ment came about. Col. Roosevelt was interviewed by certain
gentlemen, who undertook to make him believe that the condi-
tion of the judiciary was worse in the State of Qalifornia than
it is elsewhere.

Now, I desire in this place to resent that sort of a statement
made with respect to the judiciary of the State of California.
It is not true. Col. Roosevelt was misled with respect to it.
The judiciary of the State of California will compare, in my
judgment, in honesty, in integrity. and wisdom with that of any
other State in the TUnion. We have some bad judges in the
State of California—I suppose they have some in almost every
State in this country—but they are few and far between, and
there is no justification for the statement made by Col. Roose-
velt that the recall should be applied to the State of California
more than to any other State in this Union.

Mr. CLAPP. If the Senator from Idaho will pardon me, 1
certainly did not intend to share in any reflection on California,
Decause when I called the attention of the Senator from Idaho
to the statement I had it in mind that Col. Roosevelt applied
the suggestion to Arizona.

What I wanted to say was that the quotation which the Sen-
ator from Id:\}m was making would seem to be made for the
purpose of using Col. Roosevelt as an authority against the
recall; and in that conneection I did think
upon the subject ought perhaps to be considered.

Mr. BORAH. The statement which I quoted was made by
Col. Roosevelt upon his visit to Arizona and to the people of
Arizona: and I feel entirely free to say that notwithstanding
the Colonel made some remarks in California, occasioned by a
representation as to local conditions, he still feels as he bespoke
himself in Arizona,

Mr. President, the State constitutional conventionm held in
1829 in the State of Virginia was one of the most remarksble
conventions of that class that has ever been held in this country.
The subjects which were up for discussion were subjects of
profound interest to the people of the entire State and had ex-
cited a great deal of discussion upon the part of the people. :

The membership of the convention was extraordinary. Ex-
President Madison was a member of the convention. Ex-Presi-
dent James Monroe was its president and presided at such
times as his health would permit. The brilliant and somewhat
ill-fated genius, John Randolph, of Roanoke, was also a member
of the convention. The Chief Justice of the United States,
John Marshall, had consented to give to his native State the
benefit of the wisdom of his ripened years and, though Chief
Justice, he was a member of that convention. He was now in
his seventy-fifth year, a stately and sublime figare.

His career had been a singularly great one. He had been a
soldier at Brandywine, at Germantown, at Stony Point, and at
Valley Forge. He had been a lawyer of surpassing ability at
the bar. He had been a Member of Congress, and as such
made the celebrated argument in the matter of the extradition
of Nash which, it is said, settled the law so far as that class
of cases is concerned.

He had represented his country at foreign courts. He had
been for years the Chief Justice of the Supreme Court, and as such
had written the opinion in the case of Marbury against Madi-
son, of Gibbons against Ogden, of McCulloch against Maryland,
the Dartmouth College case, and other noted cases, which
laid broad and firm the foundations of constitutional law in
this country. No man then living was a greater master of
constitutional law, of the science of jurisprudence, than John
Marshall, and it was in this debate that he expressed his views
with reference to this important subject. I think I can recall
a paragraph from the debate:

Advert, sir, to the duties of a judge. He must pass between the Gov-
ernment and the man whom the Government prosecutes. He has to
pass between the most powerful individual in a community and the
poorest and most unpopular. It is of last importance that in the per-
formance of this duty he preserves the utmost fairness. Need I press
the necessity of this? Does not every man feel that his own personal
security and the security of his property depends upon that fairness?
The judicial department comes home in its effect to every man’s fireside.
It passes upon his property, his reputation, his life, his all. Is it not
to the last degree important that he should be rendered perfectly and
completely independent, controlled alone by God and his conscience? I
have always thought from my earliest youth until now that the greatest
scourge an angry Heaven ever inflicted upon an ungrateful and sinning
people was an ignorant, a corrupt, or a dependent judiciary.

Mr. President, we are not at Iiberty to wholly disregard the
views of one who not only knew the law from the study which
he had given it, but had known what it was to discharge the
duties of a judge under very trying circumstances. He had
grappled with questions upon which the life of nations depend
and under merciless fire. No man ever more completely lived
up to the philosophy expressed from bhis lips than John Mar-
shall had lived up to the philosophy which he gave to the con-
vention in his declining years at the time they were framing the
constitufion of Virginia.

We do not gather very much information, in my judgment,
from reading the superficial account conveyed to us by the his-
torian who begins with the discovery of America and com-
pletes in two or three volumes his history down to the present
day. In it there is very little information of the real contests,
the real conflicts which tried men’s souls, especially in the quiet
walks of life. The pomp and circumstance of war occupy much
time and space, but too little is known of the heroes who, in
quiet devotion and with unshaken courage, worked out the
legal and constitutional principles upon which turned the hap-
piness of millions. But if we will delve down into the con-
troversies, the newspaper reports, and the information which
we gather in that way we will find that John Marshall lived to
a remarkable extent and in a most trying way the wisdom which
he coined in a single paragraph to that convention.

TWihen he wrote the opinion in the case of Marbury versus
Madison. wherein it was held for the first time by the Supreme
Court of the United States that an act of Congress coming in
conflict with the Constitution was void it immediately gave rise
to earnest discussion. We were then in the formative state of
our Government. That question, as it was believed by many,
reached to the very basic principles of our Government, and it
was claimed that John Marshall had taken the opportunity or
advantage of his position and had legislated an'd written into
the Constitution a provision not there to be found. The storm
of abuse, of eriticism. not alene upen the part of the masses
but by the great leaders of the country. was caleulated to shake
the firmest in Lis convietion. It wa$ believed that he had ren-
dered an opinion which destroyed to a large extent che principle
upon which the Government itself was supposed to rest.
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It was said here in debate a few days ago that a reeall of the
judges would likely change the view that an act of Congress in
contravention of the fundamental Jaw would still be void. I do
not attribute to the recall of judges such a disastrous effect. I
do not believe that that would happen at this time, but I have
no doubt at all from a very earnest examination of the history
of those days that it would have led at that time to a change
of that situation and a reversal of that rule, If anyone doubts
the extent to which the opposition went, they can ascertain by
looking into the detail of those archives which are hidden away
in the history of our Government. DBut Marshall never wavered.
He said, in effect, I find here a supreme fundamental Iaw. made
by the people themselves, under a referendum, and no law made
by the representatives of the people can override a fundamental
Jaw made by the people themselves. He was a true friend of a
people’s governnient.

Secarcely less bitter was the criticism at the time he rendered
his opinion in the case of Cohens v. Virginia. At that time the
Supreme Court announced for the second time that it would re-
view the decision of a State court where a Federal question was
involved. This led to the pronouncement upon the part of the
State that it would not abide by the decision of the court. It
was so earnestly and tirmly believed that the Government was
being centralized to the extent of the destruction or elimination
of the sovereign integrity of the State that men earnestly, con-
scientiously. profoundly believed that Marshall had committed
what one distinguished writer at the time called a * judicial
crime.” John Randolph said:

All wrong, all wrong; but no man in America can tell why or wherein
it is wrong.

It was a criticism of the law, but a profound compliment to
the logic of Marshall

Mr. President, taking the time of the Senate for a moment
longer, we find another and a more peculiarly interesting event
when Marshall came to try, to sit as a trial judge at the trial of
Aaron Burr. Here was a man of remarkable gifts, of splendid
attainments, and, as one historian says, possessing the quickest
and most active mind that ever animated 5 feet 6 inches of clay,
charged with treason. He was abhorred, and justly so, by the
then President of the United States, the most popular man at
the time in the country. He was equally disliked, if not ab-
horred, by John Marshall, and yet John Marshall must preside
at the trial of .the man who I have but little doubt Marshall
thought entertained within his bosom the purpose and plans of
treason.

Juror after juror went into the box when Burr was being
tried, and stated either that he was of the opinion that Burr
was guilty, or that while perhaps technically he had escaped the
law that morally he was guiity; and some three or four weeks
were exhausted in trying to get a jury. Finally a jury was
sworn, which no one can doubt had before it took its oath really
made up its mind as te his guilt.

There was a universal demand and a claim upon the part of
those in power as well as the masses of the people that this
man who was engaged in treason against his Government should
suffer the penalty.

And yet Henry Wirt, the brilliant advocate, said that it was
Marshall’s decision which stepped in between Aaron Burr and
death. Marshall held to what they declared was a mere tech-
nical pretense for the purpose of preserving the life of Burr—
that unless he was personally present when the overt act was
committed he could not be tried under that indictment. Thus it
was practically withdrawn from the jury, and the jury were not
permitted to pass upon the question of his guilt or innocence,
and indeed the jury refused to return a verdict of not guilty,
in so many words, but would only consent to say that he had
not been proven guilty in accordance with the instruction and
the indictment.

The concluding paragraph of Mr. Marshall’s judgment in that
case is worth remembering, in view of the attack which was
made upon him. He said: -

That this court does not usurp authority is most true. That this
court dares not shrink from its duty is not less true. No man is de-
sirous of placing himself in a disagreeable situation. No man is de-
sirous of becoming the peculiar subject of calumny. No man, might
he let the bitter cu% pass from him without self-reproach, would drain
it to the bottom. ut if he has no choice in the case, if there is no
alternative presented to him but the dereliction of duty and the oppro-

brium of those who are denominated the world, he merits the contempt
as well as the indignation of his country who can hesitate which to

embrace. .

Now, I ask my friends who say that these popular influences
do not control men: What was it that enabled John Marshall
to sit upon that trial, trying 4 man whom he utterly detested,
without a single manifestation of passion or fear, when every
other prominent citizen of the United States seemed influenced
and controlled by that popular passion and fear? At least all

-

joined with it. The President, his Cabinet, and the leaders of
public thought denounced the decision. John Marshall refused
to permit personal hatred, popular condemnation, or fear to
enter the temple where he presided. )

We can not expect human nature to be supreme in all events
and over all circumstances, it is true, but we ought to be care-
ful in the trying hour in which a judge is called upon to pass
upon such conditions not to load him with the things which
control men in spite, ordinarily, of anything that they may do.

I would nor contend for a moment that Marshall had any
keener sense of right and justice than seme of the men who
eriticizedd him, but he realized that he was in a place where he
must listen to no other influence, no other direction, than that
which was found in the provisions of the Constitution which
he was called upon to construe. Other men, unconsciously in-
tluenced by another power, arrived at just the opposite con-
clusion and were equally honest and equally upright. Will we
burden our judges in such an hour with this extra burden?

Mr. Rawle, in speaking to Marshall's life at the dedication of
a monuntent to him in this city in 1884, and referring to the
Burr trials, said:

The impartiality which mavked the conduct of those trials has never
teen excelled in history. No greater display of judicial skill and
judicial rectitude has ever Leen witnessed, * *  * The judge was
unmoved by criticism, no matter from what quarter, and was content
to await the judgment of posterity.

The judgment of posterity has been rendered. It comes of
all eclasses. His masterly spirit, like that of WWashington’s,
has rebuked party lines, and men of all shades of political be-
lief and party atliliations pay willing tribute to the greatness
of his service as a judge. I quote from among a countless
throng of admirers two distinguished men of our times, and I
choose them in part because their party affiliations would not
lead them into an inconsiderate partisan eulogy. The Hon.
Richard Clrey, ex-Secretary of State, upon the occasion of the
celebration of the centennial of the installation of the first Chief
Justice of the Supreme Court of the United States, said:

If it De true——as it is Deyond cavil—that to Washington more than
to any other man is due the birth of the American Nation, it is equally
true beyond cavil that to Marshall more than to any other man is it
due that the Nation has come safely through the trying ordeals of in-
fantile weakness and youthful effervescence and has triumphantly
emerged into well-developed and lusty manhood.

The Iate Edward J. Phelps, upon the same occasion but at a
different place. said:

Looking back now upon this long series of determinations (Marshall’s
decisions), it is easy to see how different American history might have -
been had they proved less salutary, less wise, and less firm. The court
did not make the Constitution, but has saved it from destruction.

Would any American, looking back over such scenes and
realizing that perhaps the difficulties which we have known are
small compared with these which we are to know, burden a
court with any other consideration or subject it to any other
influence than that of a full, faithful, and fearless construction
of the Coustitution of the laws of the land, regardless of the
temporary benetits, or supposed benefits, to be derived from a
temporizing coustruction? The people had made the Constitu-
tion. It had been referred to them, and they had approved it.
It was the people’s law, and Jobn Marshall, in the supreme
majesty of his genius, made it the title deed to nationality, as
the people intended it should be. Passing conditions and tem-
porary circumstances would have modified it. but he did not
accede to these conditions or circumstances,

My, President, I only recall these matters as an illustration of
the conditions which scmetinies must necessarily confront every
high judicial officer. If I can be satisfied with the purity of
the manner in which a judge is elected or selected, I want there-
after for him to be able to consult no other iniluence than that
which has been crystallized into the Constitution or the statutes
by the people, and it is just as much to the interest of the people
and to their welfare that that be so as it is to individuals or
special interests. .

It is sometimes charged that the courts legislate, and that this
is one of the reasons why the recall should be adopted, to prevent
the courts from legislating. My own opinion is that it would be
only one more influence which they would have to resist in
order at times to prevent themselves or restrain themselves from
legislating. =

But the charge that the courts legislate is not one which is
as important or as aggravated a charge as is sometimes sup-
posed. I grant you that there are instances in which the
courts seem to construe a statute other than as the Congress
or the legislature wrote it.
I would arrive at a different conclusion from the conclusion :
reached by the court. But, Mr. President, as a matter of fact,
the pronounced instances in which a court legislates are ve
few and very rare indeed, and most of those are superinduc

I know of some instances in which - -
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and compelled by reason of the inefficient language employed by |
the lawmaking body. You find me a case where the court seems;
to legislate and I will ind you a statute uncertain, ambiguous,:
or impossible of execution under a literal construction—a statute
not very crédible to the lawmaking body. .

Let me call your attention to an instance in which it was’
alleged that the court legislated. We passed an immigration
act in 1884 or 1885, if I remember correctly, and we prohibited

any corporation, individual, or company from going abroad »an'd;
hiring persons for service or labor and bringing them to thls»’
country. There was no exception in the rule except with ref-.
erence to actors and lecturers and one or two others, and so all:
other persons, in plain language, were prohibited from being |
brought into this country under hire for service or labor. .

The Holy Trinity Church of New York City employed a min-;
ister abroad and brought him here, and some one proceeded, |
under the statute, to collect the fine for violating the law.
The court below, looking at the statute, said “ this includes all’
persons for service and for labor, by any individual or by any
corporation,” and it rendered a judgment in favor of those who
were contending for the fine. The matter went to the Supreme
Court, and the court held that Congress could not have intended
to include ministers, and thereby wrote into the statute, in
effect, the word “ ministers.” There was no dissenting opinion
in that case.

The entire court agreed that the intent of the lawmaker was
the law, and it was clear that it was not the intent, from the
object and purposes of enacting the statute, to preciude the em-
ployment of ministers of the gospel abroad and bringing them
here to attend their church or congregation.
in effect that they technically wrote into the law the word “ min-
isters.” They did it, Mr. President, in my judgment, under a
rule of law that is older by far than our jurisprudence, as old
as any jurisprudence, and that is to ascertain the real intent
of the Iawmakers, taking into eonsideration the objects which
they had desired to accomplish. The court must sometimes deal
with loose legislation, and the legislators protect their own short-
comings by asserting that the court legislates.

It was said in debate here the other day also that they had
written into the fourteenth amendment some words not to be
found there or given a construction not justified by the lan-
guage of the fourteenth amendment. In other words, it was
contended that the fourteenth amendment was passed to apply
to negroes alone, and that the court had written into it such
language as would cover corporations and other individuals.

A slight investigation of the history of the passage of that
amendment will show that not only does the language of the
amendment cover other persons, but that'the design and purpose,
as shown by the debates, was that it should. It might not be
the construction which you or I would arrive at with reference
to the meaning of the amendment, but the court arrived at the
conclusion that the intent of the framers of the instrument was
as they interpreted it to be, and I think the debates of Congress
will show that. I submit here some declarations on that subjiect
by those who were in a position to know. Iloscoe Conkling,
who was in Congress at the time, afterwards said:

At the time the fourtecnth amendment was ratified. as the records of
the two Houses will show, individuals and joint-stock companies were
apnealing for congressional and administrative protcction agninst in-
vidious and discriminating Srate and local taxes. One instance was
that of an express company, whose stock was owned largely by citizens
of the State of New York. who came with petitions and bills secking
acts of Congress to aid them in resisting what they deemed oppressive
taxation in two States, and oppressive and ruioous rules of damages
applied under State laws. That complaicts of oppression in respect
of property and other rights, made by citizens of Northern States who
took up residence in the South. were rife, in and out of Congress, none
of us can forget; that complaints of oppression, in various forms, of
white men in the South—of * Union men "—were heard on every side,
I need not remind the court. The war and its results, the cendition
of the freedmen, and the manifest duty owed to them, no doubt brought
on the occasion for constitutional amendment; but when the occasion
came, and men set themselves to the task, the accumulated evils falling
within the purview of the work were the surrounding circumstances,
in the licht of which they strove to increase and strengthen the safe-
guarils of the C:mstitutiog and the ‘I:m‘s.

= -

Senator Edmunds declared:

There is no word in it that did not undergo the completest serutingy.
There is no word in it that was not scanned and intended to mean the
full and beneficial thing that it seems to mean. There was no discus-
sion omitted: there was no conceivable posture of affairs to the people
who had it in hand which was not considered.

Senator IToward. who had charge of the report, said:
_* *= * The last two clauses of the first section of the amendment
disable a State from depriving not merely a citizen of the TUnited
States. but any person. whoever he may be, of life, liberty, or property
without due process of law, or from denying to him the equal protection
of the laws of the State.

So. Mr. President. we are engaged in asserting oftentimes
that there is legislation upon the part of the court, when. in
fact, it is engaged in what it must necessarily do in arriving at

1 judgment, ought to have been rendered otherwise.

the most righteous conclusion it can from ambiguous or un-
certain or complicated language and from the intent of the law-.
makers. There are very few decisions found in the Supreme
‘Court of the United States where that is not the rule. There

are very few'opinions in which it could not be justly said that -
: =r_1ohv1thstandmg the statute has been construed to cover a sub-
Ject not covered by the literal words it is covered by the rule:

that the intent of the lawmaker is the law. That has been

1 true ever since we have had jurisprudence.

I do not defend, nor would it be any compliment to the Su-
preme -Court if I should, each and every opinion which has been

i rendered by that court. I know that there are individual opin-

ions which .do not meet with my approval and which, in my
But take
the hundred and more years which have marked the work of
that court, dealing with the mwost profound questions ever sub-
mitted to a tribunal, complicated with the different rights of the
different States and the people in the States, dealing with in-
terests which involve the welfare of millions of people, and
judge it as an entirety and tell me where in the history of the
world you will find a tribunal with the record of the Supreme
Court of {he United States—not always, Mr. President, beyond
the reach of possibility of error, but from day to day and year
to year and decade to decade dealing with these great ques-
tions, administering, in my judgment, the most complete justice
that has ever come from a great tribunal.

It is constantly asserted that the courts do not afford the
same rights and protection to the poor as to itbe rich. What
occasion will there be for a court to protect the poor man under
the recall if this poor man is in court against some powerful
individual in the community?

But, Mr. President, I deny this charge, and I could cite
hundreds of cases to justify my contention. I contend that
there is no place in our Government to-day where those with-
out wealth, influence, or friends are so thoroughly protected as
in the courts. There are miscarriages of justice, and there
always will be; there are bad decisions, and there always will
be; but on the whole our courts are not subject to this attack.
Does the executive, the legislature, furnish the hearing and the
protection for the friendless which are furnished by the courts?
I want to recall a noted case for illustration:

Near the close of the war a man by the name of Milligan was
arrested in Indiana for giving aid and comfort to the enemy.
Congress, the lawmaking body of the Government, had passed
a law suspending the right of the writ of habeas corpus and a
commission appointed by the executive branch of the Govern-
ment had tried him and condemned him to be shot. Here was
the Executive, and in the chair no greater man ever sat than
sat then in the chair; here was the Congress; and here, if you
please, were the people, believing that this man was guilty of
treason, striking at the life of the Nation—he was standing
under sentence not only of the commission but under sentence
of public opinion. But when his case was taken to the Su-
preme Court of the United States, that tribunal, overriding the
action of the Executive and overriding the action of Congress,
said this man is entitled. according to this instrument which
guides us, to a jury trial; and standing alone, with almost
every man’s hand against him, that tribunal threw about him
the guaranties of that instrument which the people had made
for the protection of all. The bitterness, the hatred of civil
war, all the fiendish, ghoulish malevolence of that conflict could
not weigh against this condemned traitor.

Let me read a paragrapbh or two from that decision. It
thrills one with pride and exaltation that they could come in
such an hour from our courts:

Time has proven the discernment of onr ancestors. for even these
provisions. expressed in such plain Enclish words that it would seem
the inzennity of man could not evade them. are now. after the lapse
of more than 70 vears, soncht te be avoided. Those great and good
men foresaw that troublouns times would arise. when rulers and people
would hecome restive under restraint and seek by sharp and decisive
measures to accomplish ends deemed just and proper and that the prin-
ciples of constitutional liberty would be in peril unless established by
irrepealable law. The history of the world had tancht them that what
was done in the past mizht be attempted in the future. The Consti-
tution of the United States is a law for rulers and people eqmally in
war and in peace nnd covers with the shield of its protection all classes
of men at all times and under all circumstances.

* * ® - * *

*

The crimes with which JMillizan was charged were of the gravest
character. and the petition apd exhibits in the record. which must
here he taken as troe, admit hiz guilt. Put, whatever his desert of pun-
ishment may be, it is more impoertant to the country and to every citizen
that he should not be punisked under an illezal sentence. sanctioned
by this court of last resort. than that be shonld be punished at all.
The laws which protect the liberties of the whole people must not be
violated or set nside in order to inflict, even upon the guilty, unauthor-
ized, though micrited, justice.

My friends. we demand perfection, the absence of all mistakes,
from all bodies and departments except our own. Has Coungress

3685

hl



3686

CONGRESSIONAL RECORD—SENATE.

Avgust 7,

no mistakes to its credit? Have the State legislatures, elected
every year or two years fresh from the people, made no mis-
takes? Its names are legion. Have juries drawn fresh from
the people and recalled for each trial made no mistakes? Lord
Brougham said:

In my mind he was guilty of no error, he was chargeable with no
exaggeration, he was betrayed by his fancy into no metaphor, who once
said that all we see about us, kings, lords, and commons-—the whele
machinery of the State—all the purposes of the system and its varicd
workings, end in simply bringing 12 good men into a box.

But with all this and these mistakes we will not abolish State
legislatures nor juries. We know that with some mistakes there
is yet incalculable good. With some poor or bad decisions there
are thousands which administer justice and enforce rights be-
tween man and man. With some poor or bad judges there are
hundreds and hundreds brave, fearless, and incorruptible. As a
whole, our system is the admiration of every people on the globe.

YWhen we view our jurisprudence as a whole, when we take
its work from the beginning until now, may not we justly and
truly say, as was said by the lawgiver of Israel:

What nation is there so great that hath statutes and judgments so
righteous as all this law which I set before you this day?

No one will be quicker to admit than the people themselves
that there comes a time in dealing with the affairs of men
when there should be not hasty action, but enforced delay and
consideration. It is not because men disbelieve, if you please,
in the power of the people, but they believe that as a practical
matter of administering government these conditions must
exist in order that the people’s rights may be preserved. It is
ro compliment to a people to say that calmness and considera-
tion are not to be elements of thejr final judgments.

I know, too, Mr. President, that politics sometimes has its in-
fluence in the highest court. I should like to legislate to prevent
rather than to accentuate it. I know there are times when these
influences are felt and that the court ought not to give attention
to such influences. We all concede that the controversy is how
to diminish the effect of it rather than how to increase it; and
in my humble judgment the recall of judges, instead of diminish-
ing, would increase it. It would necessarily bring it into poli-
tics; you could not prevent it. Merciful justice! have we not
enough polities in our system already, such as it is? Shall we
now include the courts? You are much mistaken if you think
the people want more politics; they want less. If you will give
me a lawmaking department which is intelligent and true to the
people, an executive department fearless and true with the
judicial system which we now have, I will show you the best
governed and the happiest people in the world.

But, Mr. President, I am not only opposed to the popular re-
call, but I am opposed to private recall. I am opposed to the
subtle, silent system which has grown up in this country to a
remarkable extent unknown to most people—that of exercising
an influence upon Federal judges through the executive depart-
ments of our Government. If there i8 going to be a recall, we
want a popular recall. We want a people’s recall. We want it
in the open and not in quiet and subtle ways by devious and un-
discovered methods. We want the privacy sought to be estab-
lished between Federal judges and the heads of departments for-
ever condemned and dammned. It is vicious, indefensible, and
ought to forever discredit the judge who would brook it or the
department head which would seek it.

I am not going to discuss this at length at this time. I hope
to do so at a later date. I only want to say now it is well
known to those who have examined and watched the system
that, during the last few years, when certain departments here
are interested in a question they have a system by which they
get for a particular cause a judge off the bench that they want
off and another on that they want on. They have a system of
transfer and exchange carried on formally under the statute,
but in fact through the impudent exertion of power upon the
part of the interested department. If the £ime ever comes in
this country when the people of the country understard that
there is any string attached to a Federal judge which they do
not through established laws hold, they will not only elect, but
they will recall their Federal judges. Those who are preach-
ing against the recall of judges throughout this country must
be careful that they do not adopt a system which will far
outweigh the strength of their words and overcome their argu-
ments. When the system goes so far that an assistant United
States attorney privately approaches a Federal judge to sug-
gest that he disqualify himself to sit in a particular case or
formally consent to be transferred because some one else is
wanted to try the case, it is time that the system should be
exposed. The statutes provide for changes when necessary

- because of disqualification or an extra amount of business, but
1t gontemplates that it be done in the open, and if a judge is

.through the law-making department, have written.

actually disqualified let the disqualification be shown in the
presence of the contending parties.

Another practice has been growing up year by year for the
last few years, until, in my opinion, muech of the strength of
the recall to-day arises out of the belief that those who may
effect thie promotion of judges exert through the different de-
partments an influence that ought not to be submitted to under
any circumstances. Those who want -to prevent a recall in
this country must not play politics with the Iederal judiciary,
nor seek to select judges for particular cases other than in the
way prescribed by statute. They will not be able to withstand
the demand to make judges subject to the recall of the people
unless those judges are permitted to act without being subject
to the suspicion that they are subject to a private recall. Be
it said to the credit of the Federal bench that generally it has
as much contempt for this system as it ought to have.

~Speaking for myself, I would not as a result of it establish
a popular recall as to judges, but I would make haste in all
proper ways to recall and forever condemn those who would
seek to perpetuate the system. Our judiciary has never been
subject to criticism, except in those instances where there was
an extraordinary, a persistent, and a determined effort to bring
to bear the intluence of politics. 1t is just in proportion as that
influence has had its effect that our judiciary is subject to
criticism.

Mr. President, I maintain that in writing a law, in placing
upon the statute books a guide or rule of action for men, we
ought to listen closely to the instructions of a well-formed and
well-sustained public opinion. I am aware that the complex
and involved conditions of modern questions require much
study and long training upon the part of the successful legis-
Iator. But this is only a part of the equipment and only a part
of that which should go into the law. TUpon no question with
which we deal here can we afford tc ignore that wholesome,
practical wisdom born of the reflection and experience of
90,000,000 people. It is a rematkably safe guide. It has served
this country well when wise statesmen seemed powerless to
determine upon a policy. It hasin it something of that strength,
that saving common sense, that intuitive sense of equity and
justice not always found outside of the great forum where men
gather wisdom in the actual struggle for existence. The law
should embody in its enactment not only the technical skill
and more profound insight of the trained legislator but it should
embody as nearly as may be the practical information of the
railroad owner and the laborer, of the banker and the farmer,
the merchant and the lawyer, and the countless thousands
upon whose integrity and industry rests the whole vast fabrie
of modern business and out of whose experience must come
also our humane and beneficent policies.

But after the law is written the man who construes it, and
by its terms measures out to each citizen his duty or his obliga-
tion, should consider nothing but the terms of the law as writ-
ten. He has nothing to do with its leniency or its harshness,
its wisdom or its unwisdom. He is not to consider the effect
of its enforcement unless it be when there is doubt as to its
terms. He can not consider his own interest, he can not seek
the advice of friends, and he can serve the people in no other
way than by faithfully construing the law which the people,
Though the
public welfare, the public interest, and public sentiment seem
to be on one side and only the legal rights of an humble, ob-
scure citizen upon the other, his duty is still the same. He is
an unworthy judge if he considers otherwise. He must reply
to all influences, be they private or publie, as the chief justice
replied to the English king who sent to know if he would con-
sult with him before rendering his decision: “ When the cause
is submitted I will decide as becomes the chief justice of
England.” If the law be a bad law, detrimental to the public
welfare, the people may modify or repeal it. But the judge
who legislates not only violates his oath, but undermines the
basic principles of our institutions and opens the door to in-
justice and fraud. )

The most paltry being who slimes his way through the ma-
chinery of government is the judge who seecks to locate the
popular side of a justiciable controversy. The man of small
fortune or limited means will always suffer in a contest with
influence or wealth in such a court. Instead of a trial, if he
has a just cause, he will get demurrers and postponements,
costs, and that delay which in the end constitutes a denial of
justice. How many lawyers representing a poor. or obscure
client have not heard the client breathe a prayer of relief if it
could be said to him, “This judge before whom you are going
will decide absolutely as he sees the law; the influence of your -
antagonist will not affect him.” TUnless a judge is corrupt or
in some such way at fault, which things may always be dealt




1911

.CONGRE&ﬂONAI:RECORD—%ENATE;

3687

with under the law, I want him to know when he takes his
oath that he is to serve the stated time for which he has been
elected or chosen. I want him to feel and know that for that
length of time he can walk unafraid in constant company with
his own conscience and follow, without fear or favor, the light
of his own intellect. The -distribution of justice is the most
solemn and most difficult task which government imposes upon
men. Human nature is weak for the task at best. Remember-
ing this, we should not impose upon those who are called to this
high service our selfishness, our objections, our prejudices, our
* partisanship, unrestrained by their oath or their obligations,
unsteadied by their sense of responsibility. We should rather
brace and prop them for the work in a way best calculated to
inspire courage, confidence, and independence. It is my delib-
erate and uncompromising opinion that without a free, untram-
meled, independent judiciary popular government, the govern-
ment of the people, by the people, and for the people, would be
a delusion—a taunting, tormenting delusion. That is the un-
broken record from the dicasteries of Athens to the mimic
tribunals of justice which are found to-day in some of the
Republics to the south.

I am afraid that the principle of the recall as applied to
Jjudges will tend to establish the rule of the majority in matters
of judicial controversy. It will tend to make decisions bear the
color and drift of majority rule or party domination rather than
that of a faithful rendition-of the law and the facts. What is
the basic principle of democratic or republican government?
We sometimes urge that the first principle is that the majority
shall rule. That is true in making laws and defermining pol-
icies, but it has no place in and will destroy republican govern-
ment if applied to the courts or to controversies to be deter-
mined under the law. There all men are equal. Back of the
rule of the majority is the great principle of equality, the
basie, bedrock principle of free government. The difference
between the o0ld democracies or republies, which perished, and
ours, is that the ancient republics could devise no way by which
to shield the rights of the minority. Though the majority
must rule, yet a government which has no method for protecting
the rights of the minority—for it has rights—is a despotic
government, I do pot care whether you call it a monarchy, an
aristocracy, or a republic. A government which will not pro-
tect me in my rights, though I stand alone and against all
my neighbors, is a despotic government. If our courts are
taught to listen, trained by this subtle process of the years to
hearken to the voice of the majority, to whom will the minority
appeal for relief? If the voice of the majority controls, if
this principle finally comes to be recognized in the timidity of
judges, to what power in our Government will the isolated. the
unfortunate, the humble. and the poor go for relief? There
will those without prestige, without weulth or social rank go
for protection?

It is easy, Mr. President, in our zeal to put forward under the
guise of popular government things which will challenge the
saneness or practicability of the entire movement and thus
bring discredit and defeat to great and important measures. It
is indispensable to the success of all efforts to secure results for
the people that we should distinguish at all times in proposed
changes between that which experience has proven to be evil
and that which experience has proven to be good. We must not
mistake the mere spirvit of reckless change for the throes of
progress. The intellectual capital of a single decade is too small
upon which to proceed to the business of changing the funda-
mental basis of government—we must add to it the accumulated
experience of all the past. Many a splendid movement for
better government has become surfeited with an excess of ec-
stasy and thus surfeiting * sicken and so die.” Tt requires just
as much judgment, coolness, and persisteney, just as much cow-
mon sense, just as shrewd and keen a regard for the common
experience and the peculiar qualities of human nature to
achieve good legislation for the people as it does to enact the
bad. When we take an unwise or an impractical position we
have contriliuted something to the victory of the opposition.

There ix a vast amount of practical common sense in the
ordinary American citizen. He is never long in error. He loves
liberty. but he also in the end demands security and stability.
He would not long accept a proposition which would imperil the
stability and independence of the judicial system for which his
ancestors fought for three centuries. One of the main questions
settled by the Inglish revolution of 1688 was that the people
should have the right to appeal for protection to an independent
tribunal of justice. DIrior to that time the judges were sub-
ject to removal by the King. TUnder this power he took some
of the keenest intellects and brightest minds of the English bar
and made of them the corrupt and willing instruments of op-
pression and injustice. Rather than to go before such a tri-
bunal Essex took his own life in the tower. Under this system

Pemberton was appointed, that he might preside at the trial of
Russel, and was then recalled because his instructions, though
strikingly unfair and partial, were not sufficiently brutal to
satisfy the insatiable monster who had given him his soiled and

pplluted ermire. Under such a system the martyr of English
liberty, Sydney, was beheaded; freedom of speech was de-
stroyed, habeas corpus denied, and individual rights trampled
under foot. So when the English yeomanry drove their mon--
arch from the throne they wrote into the terms of the “act of
settlement ” that “ judges’ commissions be made during good
behavior and their salary ascertained and established.” This
took it out of the power of the King to remove the judges and
out of his power to impoverish them by withholding their
salary. This was the first step toward an independent judi-
ciary, and it was not long until the great English orator could
truly say, in speaking of this to the Eepglish people:

Though it whs but a cottage with a thatched roof which the four
winds could enter, the King could not.

Thereafter, instead of Jeffreys denouncing and cursing from
the bench the aged Baxter, instead of Dudley taunting and tor-
menting the New England colonists, instead of Scroggs and
Saunders, subtle and dextrous instruments of tyranny, we have
Somers and Holt, and York and Hardwick, and Eldon and
Mansfield laying deep and firm the great principles of English
law and English justice, principles which still shield and guard
the personal rights of every member of the English-speaking
race, principles which our fathers were careful to bring here,
principles which every American citizen would unhesitatingly
shoulder his musket to defend and preserve.

No less fruitful of great names and commanding figures has
been the system in our own country. Jay and Marshall, Taney
and Kent and Story and that line of judges, reaching down to .
the distinguished and cultured Chief Justice who now presides
over the Supreme Court. The intellect, the character, the best
there was in these men of heart and mind, vears of cousecra-
tion and toil, are embedded in our jurisprudence, and consti-
tute to-day the greatest of all guaranties for the perpetuity of
our institutions and the continued happiness and prosperity of
the common people.

Sir, it seems to me that the experience of the past has closed
the discussion as to the necessity of an independent judiciary.
A feeble, a timid, an obedient judiciary, whether to popular
demand or king, has always in the end proven to be an incom-
petent, a cruel, or a corrupt judiciary. Such a judiciary leaves
human rights uncertain and worthless, unsettles titles, destroys
values, leaves the workman and the employer alike without pro-
tection or guidance, and has more than once demoralized or
destroyed governments. Trade, commerce, or labor have never,
and will never, flourish or prosper under an unstable and un-
reliable system of courts. Whether you leok upon the wreck
of ancient republics and democracies where the courts yielded
their decisions to the triumphant faction or party or to modern
monarchies where the miserable instruments of kingly power
served well their master, whenever and wherever in all history
vou find a dependent judiciary you find that it is the man of
limited meaus, the poor man, who suffers first and suffers most—
the man who has not the wealth to purchase immunity or the
prestige to command decrees.

If there is any man in the world who is interested in having
a brave. able. fearless, independent judiciary, judges who will,
as against influence or power, political or financial, interpret
the law as it is written. it is the man of limited or no means.
His small holding. the honor of his name. his liberty, even his
life, may be in jeopardy. If so, does he want a judge who will
listen to wealthy friends or political advisers? Does he want
to approach a tribunal above which rests the threat of politieal
bumiliation or punishment? Does he want to meet in court
some political dictator? I repeat. the man of influence, of
means. may contend against such odds. but the humble citizen
without prestige or wealth can not do so. We owe it to our-
selves and to posterity. to the institutions under which we live,
and above all to the common people of this country, to see to
it that our judiciary is placed. as nearly as human ingenuity
can do so. bevond the reach of influence or any of the things
which may cloud the mind with passion or fear or dull the
conscience to the highest demands of even-handed justice.

Mr. President, in order that what we do for the people may
be permanent and beneficial, in order that our honest purposes
may not come back cursed with frailty and impotency, let us
not ignore the plainest dictates of reason and the soundest
principles evoked out of all these years of experience. While
we pursue with unwonted zeal the abstract rights of man we
are at the same time bound to remember man's nature. We
want liberty and popular government, to be sure; but unless
these are accompanied with wisdom and justice, unless there
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goes along with all reforms the homely, practical, common
sense which takes notice of man’s vices as well as his virtues
our efforts will end at last in the misery of failure. When the
people have written the law, then let us have an independent
judge, free from any political fear, to interpret the law as writ-
ten until the people rewrite it. The people’s courts can no
more survive the demoralizing effect of the vices of majorities
in the administration of justice than the king’s courts could
stand against the influence of their masters.

Sir, we can never, never afford to forget that a republie, too,
must have its element of stability—its fundamental law and its
independent judiciary to construe and apply it. A democracy
can not be as changeful as the moods of a day and long endure.
A republic must have in it the element of respect and rever-
ence, of devotion to its institurtions and loyalty to its traditions.
It, too, must have its altars, its memory of sacrifices—something
for which men are willing to die. If the time ever comes when
the fundamental printiples of our Government as embodied in
our Constitution no longer hold the respect and fealty of a
majority of our people popular government will, as a practical
fact, not long survive that hour. The poorer classes, the over-
worked and humble, those without wealth, influence, and stand-
ing will cry for rest and find it in any form of government which
can give it to them. I look upon an independent judiciary as
the very keystone to the arch of popular government. Without
it the wit of man never has and never can devise a popular
scheme of government that will long protect the rights of the
ordinary citizen.

I have often thought if there is a sacred spot on the face of
God’'s footstool made so by the institutions of man it is in front
of the tribunal where presides the Chief Justice of the United
States. There you may take the poorest, the most unfortunate
individual in the land and he is heard, heard, sir, as if he stood
clothed with all the influence which wealth and friends could
bestow. Though he stands there with every man’s hand against
him and every right denied, that tribunal throws about him
the guaranties and protection of the Constitution, the funda-
mental law which the people have made for the protection of
all, and he stands upon an equality with every other man in the
land. Even though he be too impecunious to file a brief, with no
less care will those painstaking and overworked and devoted
men examine into and determine his cause. And if in the end
judgment shall be rendered in his favor, if need be the power
of this Union will enforce its terms. Do we appreciate the
worth of this tribunal and the great underlying principles which
have made it what it is? Do we understand how this Govern-
ment of ours-without this steadying, stable, immovable tribunal
of justice would go to pieces in a decade? A decade, Mr. Presi-
dent! Rather should we say to all practical effects it would
depart in a night. Not a court beyond the possibility of error,
not a court whose opinions are to be deemed above the reach of
fair and henest criticism, but a court which, whether viewed
as to the reach and scope and power of its jurisdiction or as to
its influence and standing, its ability and learning, its dedica-
tion and consecration to the service of mankind, is the greatest
tribunal for order and justice yet created among men.

I sympathize fully and I want to cooperate at all times with
those who would make the political side of our Government
more responsive and more obedient to the demands of the peo-
ple. I know that changed conditions demand a change in the
details of our Government upon its political side. But the
rules by which men who distribute justice are to be governed
and the influences which embarrass them in this high work
are the same now and will always be the same as they have
ever been. Let us not impeach the saneness and the worth of
our great cause by challenging the great and indispensable prin-
ciple of an independent judiciary. Let us not misiead the peo-
ple into the belief that their interests or their welfare lies in
the direction of justice tempered with popular opinion. Let
us not draw these tribunals, before which must come the rich
and the poor, the great and the small, the powerful and the
weanlk, closer, even still eloser, than now, to the passions and tur-
moils of politics. Let us cling to this principle of an inde-
pendent judiciary as of old they would cling to the horns of the
altar.

Mr. ROOT. Mr. President, the act of June 20, 1910, provides
for the adoption of a constifution by the people of Arizona. It
is further provided in the twenty-second section of the act:

SEC. 22. That when said constitution and such provisions thereof
as have been separately submitted shall have been duly ratified by the
people of Arizona, as aforesaid, a certified copy of the same shall be
submitted to the President of the United States and to Congress for
‘approval, together with the statement of the votes cast thereon and
upon any provisions thereof which were separately submitted to and
voted upon by the people. And if Congress and the President approve
sald constitution and the suid separate provisions thereof, if any, or if
the President approves the same and Congress fails to :disapprove the

same during the next regular session thereof, then and in that event
the President shall certify said facts to the governor of Arizona, who
shall, within 30 days after the receipt of said notification from the
President of the TUnited States, issue his proclamation for the election
of the State and county officers.

The act further provides, in section 23:

When said election of State and county officers, members of the legis-
lature, and Representative in Congress, and other otlicers above pro-
vided ror shall be held and the returns thereof made, canvassed, and
certified, us hereinbefore provided, the governor of the Territory of
Arizona shall certity the result of said election as canvassed and certi-
fied, as herein provided. to the President of the United States. who
thereupon shall immediately issue his proclamation announcing the
resuit of said clection so ascertained. and upon the issuance of said proe-
lamation by the President of the United States the proposed State of
Arizona shall be deemed admitted by Congress into the Union by virtue
of this act on an equal footing with the other States.

The joint resolution which is now Dbefore the Senate provides:

That the Territories of New Mexico and Arizona are hereby admitted
into the Union upon an equal fouvting with the original States, in ac-
cordance with the terms of the enabling act approved June 20, 1910,
upon the terms and conditions lereinafter set forth.,

“The terms and conditions hercinafter set forth” are, in’
substance, the requirement that the people of New Mexico shall
again vote upon that provision of their proposed constitution
which relates to the amendment of the constitution and thar the
people of Arizona shall again vote upon the provision of the
proposed constitution which relates to the recall of the officers,
including the recall of judicial officers. The provision is that
if the people of Arizona, voting upon this clause of the consti-
tution which relates to the recall of judges, shall vote to aniend
the censtitution so as to omit judicial officers from the reeali
provision, then that amendment shall become a part of the con-
stitution; but if the same shall fail of such majority, then the
section relating to recall shall remain a part of said consti-
tution.

It follows necessarily, sir, from the provisions which I have
read, that the constitution of Arizona and the provision of that
constitution relating to the recall of judges is now before the
Senate for its approval or disapproval. No man can say that
his vote here fails to commit him to the approval of a recall
of judges or to a disapproval of that recall. We have resolved
that the Territory of Arizona shall be admitted to the TUnion
if the Congress approve the constitution that its people have
framed, and only if the Congress approve or if the President
approve and the Congress does not approve. The question is
squarely and sharply defined. We can not in our vote upon
this joint resolution escape an expression of the position taken
by the Congress of the United States upon the proposal that
judges shall be liable to recall by a popular vote. What we say
here is of little consequence; what we do here is of vast impor-
tance to the people of our country and to the development of
our system of government.

The Supreme Court of the United States has decided in the
Coyle case, the case relating to the right of the people of Okla-
homa to change the location of their State capital, notwith-
standing the provision of the enabling act which forbade that
change, that after a Territory has once been admitted as a
State, the provisions of the enabling act do not control the
action of the State—the court has held that the admission of
the State upon an equality with all the other States of the
Union carries with it the power to regulate by constitutional
provision and by legislation under the State constitution all
the matters which are within the scope of authority of any of
the- States in the TUnion. The moment the enabling act is
passed, the conditions are complied with, and the proclamation
is issued, the power of the National Congress over the great
field of loecal self-control has ended.

In the consideration and action of the Senate upon this joint
resolution, we speak the last word that it is competent for us
to speak regarding the provisions of the State’s constitution.
The law of the United States under which this Territory is
to be admitted has required, and now requires, that the ad-
mission shall be only upon the presentation to us of a con-
stitution that we approve. The guestion before the Senate is,
Do we now approve the provisions of the Arizona constitu-
tion? If we do, the State will be admitted under that con-
stitution in accordance with the terms of the enabling act; and
it will be admitted in accordance with the terms of that act
because the comstitution has the approval of the Congress of
the United States. Are we ready, Mr. President, to approve
this provision? If we are, we shall say so by our action upon
this joint resolution. If we are not ready to approve this
provision of this constitution, we are bound by the law we our-
selves have enacted to make that known by our action, and we
ca? not escape the responsibility for or the consequences of that
act. : :
What is the provision relating to the recall of judges? It'is
contained in the eighth article of the constitution which is before
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us for approval or disapproval, The first section of that article
provides: . !

SecTION 1. Every public officer in the State of Arizona holding an elec-
tive office, either by election or appointment, is subject to recall from such
office by the qualified electors of the electoral district from which can-
didates are elected to such office. Such electoral district may include
the whole State. Such number of said electors as shall equal 25 per
cent’ of the numbers of votes cast at the last preceding general election
for all of the candidates for the oifice held by such officer may by peti-
tion, which shall be known as a recall petition, demand his recall.

SEc. 2. Every recall petition must contain a_general statement, in not
more than 200 words, of the grounds of such demand, and must be filed
in the office in which petitions for nominations to the office held by
the incumbent are required to be filed.

Then follow provisions relating to signatures and statements
of the residence of the signers.

SEC. 3. If said officer shall offer his resignation, it shall be accepted,
and the vacancy shall be filled as may be provided by law.. If he shall
not resign within five days after a recall petition is filed, a special elec-
tion shall be ordered to be held, not less than 20 nor more than 30 days
after such order, to determine whether such officer shall be recalled.
On the ballots at said election shall be printed the reasons, as set fo‘gth
in the petition, for demanding his recall, and, in not more than 200
words, the officer’s justification of his course in office. He shall continue
to perform the duties of his office until the result of said election shall
have been officially declared. . .

SEC. 4. Unless he otherwise request, in writing, his name shall be
placed as a candidate on the official ballot without nomination. Other
candidates for the office may be nominated to be voted for at said elec-
tion. The candidate who shall receive the highest number of votes
shall be declared elected for'the remainder of the term. TUnless the in-
cumbent receive the highest number of votes, he shall be deemed to be
removed from office upon qualification of his successor.

To summarize these provisions, sir, they amount to this, that
at any time after a period of six months one-fourth of tl}e per-
sous who voted at the last election in the State or in ghe
judicial district may, by signing and filing a petition, deprive
any judicial officer of the right to his office which 1}e has se-
cured by his election through the casting of a majority of the
votes for him in the election. The effect of that is t’hnt one-
fourth of the electors may decree and effect a reconsmemt}on
of the election. That is quite independent, sir, of any action
by a majority of the electors at the election which is thgreaﬂer
to be held. Tle mere filing of the petition by approximately
one-half of the men who voted against a judge sets at naught
his election, deprives him of his right to the office, and com_pels
him to seck a new title to the office through another election;
and in that other election to which he has to submit himself he
has not only to defend his course, to justify his conduct upon
the bench, but-he has to enter into a contest as against the
popularity, the merits. the claims to recognition of one or any
number of opposing candidates.

His right to the office to which he has been elected being
swept away, he is obliged to go before the people and retry the
question of their preference; it may be as between him and
the man Le has defeated, or between him and some other pos-
cibly more popular candidate, under the penalty of ignominy
and disgrace following upon the removed official, if his popu-
larity has waned or a stronger and more popular candidate is
nominated agninst him. That is the tenure of judicial office
which this consiitution proposes to establish in the State of
Arizona, if that Siate be now constituted by our approval of
this provision,

Let me ask the Senate to consider for a moment what will be
the necessary working of such a system? We all know that
from time to time there erise in all courts cases which enlist
areat popular interest. Sometimes tliey are cases in which men
are accused of crime and there is a well-founded and general
public abhorrence of the erime. I submit to the experience of
the Menbers of the Senate the suggestion that the {endency of
the public in their abhiorrence of a great crime is to assume that
the man who is declared by the pelice authorities to be respon-
sible for it is responsible, to overlook questions of evidence as
to whether hie be the true criminal and questions as to the de-
gree and character of his guilt, and to assume that the man who
is charged is the man who is guilty. Thke more atrocious the
crime the more general and customary is this tendency to con-
demn a person who is charged with its commission.

.Sometn}ms questions which attract public interest are ques-
tions hnvmg'a political bearing. In our complicated system of
government it frequently happens that questions are submitted
to the courts upon the determination of which must depend the
success of one party or another in establishing its views or in
securing the cpntrol of the machinery of government. It is but
a few days since the courts of my own State passed upon a
question as to the validity of the apportionment of the State,
and upon their decision rested, perhaps, the question whether
one or the other of the great political parties should have con-
trol of the government of the State.

Such cases are frequently arising in all of our States, and it
frequently happens that there is great public excitement, intense

interest, strong desire to have the decision in accordance with

the views of political partisans, who naturally consider the view

of their own party to be the correct view. ’ v
Sometimes such questions arise from the conflict of religious

opinions. I have heard it said in this Hall to-day that courts :-
can never pass upon religious questions, Ah, Mr. President,
would any Senator say that no court can enforce the provisions
of our Constitution in favor of religious liberty? New sects are -
continually arising in our country, and the votaries of the

religious views of those sects are at the beginning small and’
insignificant minorities. Questions regarding their rights as re-
ligious bodies, questions regarding their rights to freedom of

worship and of expression, are protected by the provisions of

our constitutions, and against the wish, against the prejudice,

against the passion of the vast majority of the people, the

courts, and the courts alone, can maintain the rights of the few

to pursue the dictates of their own conscience rather than the

will of the majority.

Sometimes questions arise upon those limitations which our
constitutions impose upon the action of legislatures and execu-
tive officers and people alike by those great rules that protect
liberty and property against the power of government wherever
it be vested.

Now, sir, picture to yourselves a judge before whom one of
these cases is brought. A few people, a single man, is upon
one side. The powers of a government are upon the other side.
For the few and the weak there stand only the rules of law.
Upon the other side stands the public desire to have a decision
in accordance with the public interest or the publi¢ feeling.
Picture to yourselves the judge who is called upon to decide
one of those cases, and consider what his frame of mind and
condition of feeling must be when he knows that if he decides
against public feeling immediately a recall petition will be
signed and filed, and the great body of the people agaiust whose
wish he has ruled will be called upon, will be required, to vote
whether they prefer him to some man who has never offended -
public opinion.

Upon all these cases, sir, so far as they depend upon evi-
dence—and a vast majority of them do depend upon evidence—
which is produced in the trial and which enters into the record
of the case, the public does not see the record. It receives its
information from the press. I beg the Senate to recall the
reports of trials and arguments in our courts which they have
been accustomed to see in the public press. The conditions of
newspaper enterprise do not permit the publication of the full
record of any trial. The gentlemen of the press, eager to
secure items of news that will be interesting to the readers of
their papers, catch upon the spectacular and interesting and
startling incidents of the trial and reproduce them in their
columns.

The judge is to pass upon the evidence that appears in the
record, but he is to be judged upon the newspajper reports of the
trial.  And to wkom. sir, will the judge try that case? To
whom will counsel argue that case? What will become of that
spirit which pervades every true court of justice, in which the
facts as ascertained and the law interpreted and these alone form
the basis of judgnient? Is it in hmman nature that a judee. sit-
ting under such circumstances as are exhibited by this provision
which I have read. shall do other than try his case rather to
the reporters than to his conscience, to his knowledge of the
law, and to his understanding of the fucts? For at every step
the judge is upon ftrial. His defense will not come whea he
has the oppertunity to put 200 words of justifieation onto
the ballot. IIis deferse will begin with the first step in the
trial of the cause. Human nature can nst work otherwise. In
all these great cases of public interest the judge will be on trial
on the newspaner recerd. and in that trial he will take a far
deeper interest than in the trial of the defendant or in the
rights of the parties upon the record of the court.

Let me illustrate the way in which this provigion is hound to
work by reading from a newspaper called the Teowrie’s Paper,
publislied in Los Angeles, Cal, Saturday, April 15, 1011, In
Iarge black letters:

Aroused people to reeall judge.

In large, but not so large black lerters below:

Los Angeles will be first to use new law and cust union persecutor
from the bench.

A Wlanle Taddnme hatd o
=€ DIdCh JELLeLS, Ut & i

To recall Judze Joseph Cham or persecuting union strikers is
now the declared purpose of Los Auncgeles Socialists and union men,
who assert that immediately upon the passage of the State recall amend-
ment Chambers will be the first judze in California to receive the atten-
tion of an aroused people, determined to cust him frem the beneh.

The recall petition will set forth that this judge raised the bail of
three union men, John Crelly. R. L. Murray, and Isaac Libby, from the
usual $50 to the outrageous sum of S300 per man: that the maximum
fine for their alleged offemse of picketing is but $50, and therefore in

D -
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making their bonds six times as large as the highest possible fine
€hambers must have determined to punish the strikers before a jury
could have an opportunity to declare them innocent.

Why a judze on the bench, the petition will recite, should have thus
made himself an open partisan of the Merchants and Manufacturers’
Association can only be explained by the fact that out of the 310 metal
trades mechanies, brewery workers, and other union strikers arrested
and taken to the police court only 4 convictions were obtained.

Plainly, the publie ard jurymen believed these men innocent.

Plainly, the judge concluded that if strikers were to be punished it
must be done before trial.

The petition will then show that the average workingman has little
moncy; as Chambers well knows, and therefore he practically attempted
to harass them with imprisonment an unknown number of days in a
vile jail awaiting trial by demanding of each striker 3300 cash bail.

Mr. President, I do not know whether this recall petition
which is ocutlined there was ever filed. I do not know what
aetion was taken regarding it. I do not know whether the judge
was right or wrong in fixing 8300 as the amount of bail.

Mr. WORKS. Mr. President

The PRESIDING OFFICER (Mr. Lirerrr in the chair).
Does the Senator from New York yield to the Senator from
California?

Mr. ROOT. One momenr, please. But I do not doubt that
this paper illustrates, and well illustrates. what will be the
inevitable course that will ensue upon the establishment of
such a tenure of official office as is provided for by this con-
stitutional provision.

Mr, WORKS. Mr. President, I do not desire to antagonize
anything that has been said by the Senator from New York,
for I fully agree with the position he takes upon this question,
but I do desirve to say that there is yet no law in the State o
California for the reeall of judges. :

Mr. ROOT. I am very glad to hear it

Mr. WORKS. I desire to state further that in my judgment
if the recall did exist in the county of Los Angeles, my home,
there would be no danger of the judge referred to in this arti-
cle being recalled on any such ground as is set forth in the
newspaper.

Mr. ROOT. I am very glad to hear that also. As I have
just said, I do not know whether any action was taken. It
is evident no action was taken, because the law was not passed,
but T have read this paper to illustrate the way in which the
recall provision will be regarded by the people who have a deep
interest in judicial action; and it is under the pressure of such
attempts, if such a provision is adopted, that every judge
must administer justice in the causes which excite public in-
terest and public passion. And those are the causes which
test the strength and effectiveness of a system of administering
justice.

In the year ef the Declaration of Independence the temporary
legislative body of Massachusetts undertook to frame a con-
stitution for the State, and sent to the different towns of the
State a request for their consent to the estabiishment of such
a constitution. On the 1st of October, 1776, the people of Con-
cord in their town meeting adopted a resolution refusing to
accept a constitution so framed. Among their reasons they
said that they refused “ because we conceive that a constitution
in: its proper sense intends a system of principles established to
secure the subject in the possession and enjoyment of the rights
and privileges against any encroachment of the governing
party.” That reason applies, sir, whether the governing party
be a king or a president or a legislature or the people at
the polls. The Constitution in its just sense intends to se-
curc the subject in the possession and enjoyment of his rights
and privileges against any encroachments of the governing
party.

The men who sent back that answer, that they would not
accept a constitution framed by the legislature which ought
to be restrained by the Constitution, were the very men who
stood at Concord Bridge and had the courage to fire the first
shots against the overwhelming power of England. I trust, sir,
I believe, that the spirit of Concord, of 1776, has not died out
among the*American people, and that they are mot yet ready to
put the judge, who alone can maintain the rights of the citizen
against the governing party, at the immediate mercy of the
‘governing party. We are not yet ready to say to the judge whom
we put upoun the bench to maintain the great principles of jus-
tice, “ You shall maintain them under the penalty of being de-
prived of your office and being disgraced for life if you oppose
the will of the governing body.”

Mr. President, ¥ should not oppose the admission of Arizona
with provisions in: its proposed constitution which were of minor
consequence, even though I did not agree with them. There are
many provisions in. this constitution which I think inexpedient
and unwise. There are a number of provisions which I deeply

‘- regret to see incorporated in the constitution of any Ameriean
State. But for all that I would not oppose the admissior of
Arizona as a State upon a constitution adopted by a vote of her

peoplc because it contained those provisicns or because it con-
tained any provision which did not seem to me to be funda-
mental in its charaeter and to be in a considerable measure a
neg:ation of the true principles of our Government.

I conceive that this provision for the recall of judges is of
that character. I think it goes to the very basis of our free
Government, and I will procced to state why I think it differs
frem the other provisions which I dislike. I have no quarrel
with ‘the gentlemen who extol the wisdom of the people. I
believe that in the long run, after mature consideration and
fuil discussion and when conclusions are reached under such
eircumstances as to exciude the interests or the prejudice or the
passions of the moment, the decisions of the American people
are sound and wise. But, sir. they are sound and wise because
the wisdom of our fathers devised a system of governient
which does prevent our people from reaching their conclusions
except upon nutture cousideration, after full discussion. and
when the dictates of momentary passion or self-interest are
excluded.

The framers of our Government were largeiy men who had
been bred and had inhervited deep religious convietions., and
among those counvicrions was the realization of the faer that
among all the virtues that it is incumbent upsn men to cul-
tivate and to seek the virtue of self-restraint stands one of the
first. That view of human strength and wealkuess, sir, lies at
the bottom of the religion which we all profess. Whatever be
the creed, the aenomination. the name underlying the religion
of all of us, as it underlay the religions of the framers ¢f out
Government, is the knowledge that we are fallible, prone to evil,
weak in the face of temptation, liable to go astray. and that
we sorely need to restrain ourselves from the following of our
own impulses by the rule of principles—principles of religion,
principles of morality, principles of justice. We know that but
for some ruling principle we are sure to err, and that our hold-
ing to the straight path depends upon our fidelity not to the inx
pulse or the wish of the mcement. but our fidelity to the prin-
ciples that control our lives and conduct.

Many of the framers of the Republic were men who inherited
the traditions of a theocratic government, in which men were
controlled as against their own impulses and passions by the
dictates that were handed down in the revelation from the
Divine Ruler. In a belief which we can not gainsay to-day they
undertook to establish for this Government a code of funda-
mental principles of justice, of equality, principles formulated
in specific rules of conduct to make practical their application.
Those principles we describe as the constitutional Iimitations of
the National and the State constitutions:

No man shall be deprived of his property except by due process

of law.
Private property shall not be taken for public use except upon due

compensation. .

No man shall be compelled to be a witness against himself.

No man shall e twice put in jeopardy for the same offense.

And all the others, that great array of the fundamental and
essential principles by which the American Republic bas im-
posed rostraints upon itseif against its own Interest of the
moment, its own wishes of the moment, its own prejudice and
passion of the moment; that great array of the fundamental
rules of justice, of liberty, of human rights, which I say the
American Republic has imposed upon itself is the great secret
of the success of the American experiment in government, the
maintenance of justice and order, individual liberty and indi-
vidual opportunity in this vast continent, among these 90,000,000
people. And for the maintenance of those rules of justice our
fathers provided that the government which may seek, under
the interest or the passion of the moment, to override them
shall pe withheld by the judgment of a body of public officers
separated from the Interests and passions of the hour, with no
pride of opinion because of having made a law, with no lust for
power because of a desire to execute a law, with a strong hand
according to individual opinion as to what may be best; but
jmpartial, sworn only to the administration of justice, without
interest, without fear, and without favor. They intrusted the
maintenance of these rules to a body of judges, who were to
speak the voice of justice without fear of punishment or hope
of reward. ;

It is the establishment of this system of rules, fundamental
rules, intrusted for their declaration and maintenance to a body -
of impartial judges, that is the great contribution of America
to the political science of the world, the great contributiom of
America to the art of self-government among men.

Why, Mr. President, was it necessary to establish these rules
of right? Why should there be a provision in our constitutions
which prevents the taking of private property for public use
without compensation? Why should there be a provision that
no man shall be twice put in jeopardy for the same offense?
Why should there be a provision that no cruel or unusual pun-
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-ishment shall be inflicted, unless it be that the existence of such
rules was deemed to be necessary and is deemed to be necessary
to control the governmental power of the moment? ‘

The essential difference, sir, between the establishment of
one of these great rules of right conduct in a constitution and
the enactment of a law either by a legislature or by a people is
_that the fundamental rule is established upon considerations ¢f
abstract justice. The rule is established when no one has any
concrete interest to be affected, when no one is desirous of doing
the wrong thing that the rule prohibits or of undoing the right
thing that the rule maintains. It is then, sir, that the voice of
an intelligzent people is the voice of God, when upon considera-
tions of justice, when considering what is right and fair, and
makes for justice and liberty, a people establish for their own
control and restraint a rule of right; and the abstract rule is
necessary because when the concrete interest comes into play,
because when the passion of the moment comes into play, be-
cause when religious feeling is rife, when political feeling is
excited, when the desire for power here or the desire to push
forward a propaganda of views here comes into play, then the
inherent weakness of human nature makes it certain that the
great and fundamental principles of right will be disregarded.

Sir, we see every day legislatures of our States passing laws
which are in violation of these fundamental rules. We see
every day public officers exercising an arrogant power in viola-
tion of the fundamental rules, except as they are restrained by
the cold and impartial voice of those tribunals that our people
have established to assert the control of the principles of jus-
tice over the interests and the passions of the moment.

Mr, President, this provision for the recall of judges strikes
at the very heart of that fundamental and essential character-
istic of our system of government. It nullifics it; it sets it at

‘naught; it casts to the winds that protection of justice that our
fathers established and that has made us with all our power a
just and orderly people. TFor, sir, when we say to the judge
upon the bench, who ig bound to assert the rules of justice
established in a constitution long years before for the restraint
of the people in their passion or their prejudice, you shall de-
cide for the rules of justice at your peril; when we say to the
judge if you maintain the abstract rule of justice against the
wish of the people at the moment you shall be turned out of
office in ignominy, we nullify the rule of justice and we estab-
lish the rule of the passion, prejudice, and interest of the mo-
ment.

So, sir, I say that this provision of the Arizona constitution
strikes at the very heart of our system of government. It goes
~deeper than that. This provision, sir, is not progress, it is not
reform; it is degeneracy. It is a movement backward to those
days of misiule and unbridled power out of which the world has
been slowly progressing under the leadership of those great men
who established the Constitution of the United States. It is a
move backward to those days when human passion and the rule
of men obtained rather than tikie law and the rule of principles,
for it ignores, it sets at naught the great principle of govern-
ment and of eivilized society, the principle that justice is above
majorities.

I care not how small may be the numbers of a political faith
or a religious sect, I care not how weak and humble may be a
single man accused of however atrocious a crime, time was when
the feelings and the passions and the wish of a majority de-
termined his rights and oftentimes his right to life; but now, in
this twentieth century, with all the light of the civilization of
our times, after & century and a quarter passed by this great
and free people following the footsteps of Washington, Hamil-
ton, Jefferson, and Aladison, now with all the peoples of the
world following their footsteps in the establishment of consti-
tutional governments, the hand of a single man appealing to that
justice which exists independently of all majorities has a power
that we can not ignore or deny but at the sacrifice of the best
and the noblest elements of government.

There is such a thing as justice, and though the greatest and
most arrogant majority unite to override it. God stands behind
it, the eternal laws that rule the world maintain it, and if we
attempt to make the administration and award of justice de-
pendent upon the will of a majority we shall fail, and we shall
fail at the cost of humiliation and ignominy to ourselves.

I do not envy the men who prefer the uncontrolled rule of a
majority free from the restraints which we have imposed upen
ourselves to the system of orderly government that we have now
established. I do not envy the men who would rather have the
French constituent convention, controlled by Marat and Danton
and Robespierre, than to have a Supreme Court presided over by
Marshall; who would rather have conclusions upon a question
of justice reached by a popular election on the basis of news-

paper reports than to have the impartial judgment of a great
court. I do not envy the men who have no sympathy with
Louis XVI against the dictates of the majority of the French
Malesherbes and De Séze pleading for the lawful rights. of
capital in 1793. :

I do not envy the men who see nothing to admire in John
Adams defending the British soldiers against the protests of his
neighbors and friends and countrymen after the Boston mas-
sacre. Rather, sir, would I feel that my country loves justice
and possesses that divine power of self-restraint without which
the man remains the child, the citizen remains the savage, and
the community becomes the commune; that my country has
carried into its system of law, and, whatever be its wish for the
moment, whatever its prejudice, whatever its passion for the
moment, will forever maintain as of greater importance than
any single issue or any single man or any single interest.that
reverence for the eternal principles of justice which we have
embedded in our fundamental law as our nearest approach to
the application of the Divine command to human affairs. :

Mr. NELSON. Mr. President, I do not intend to take up the
time of the Senate in any general, extended, academic, or his-
torical discussion of the subject. My aim will be rather to
explain to the Senate in a brief manner the scope of the amend-
ment which I have offered as a substitute for the pending joint
resolution. In order that the merits of the amendment may
be fully understood, I shall briefly call your attention to some
of the legislative history relating to the subject.

By the act of June 20, 1910, commonly called the enabling
act, authority was given to the Territories of Arizona and New
Mexico to elect delegates for a constitutional convention to
formulate a coustitution, and to submit it for ratification to a
vote of the people. The enabling act provided that the consti-
tutional convention of New Mexico should consist of 100 mem-
bers and that of Arizona of 52 members. It further provided
that after the constitutions had been formulated and adopted
by the respective conventions the constitutions were to be sub-
mitted to a vote of the people of the respective Territories for
ratification; and if the constitution in each case was approved
by a majority of the votes cast on that subject, then the con-
stitutions were to be submitted to the President of the United
States and to Congress for approval; and if Congress and the
President approved of the constitutions, or if the President ap-
proved the same and Congress failed to disapprove the same
during the next regular session, then the President was to cer-
tify such facts to the governor of each Territory, who then was
directed to call an election for State, county, and legislative
officers and Representatives in Congress; and when the result
of such election was certified to the President it became his
duty to issue his proclamation of the result, which proclamation
admitted the Territories as States into the Union.

The approval of the constitution is a prerequisite to the hold-
ing of an election for the officers mentioned, and it is only after
such elections have been held that the Territories are to be
admitted into the TUnion; in other words, the mere approval of
the constitution does not admit the Territory, but such ap-
proval must be followed by an election for these several offi-
cers—=State, legislative, and county, and Members of the House
of Representatives. After such election has been held, then the
President issues his proclamation, and thereupon the Territories
are admitted into the Union on a footing with the other States.

The constitution of New Mexico was ratified by a much
larger vote than that of Arizona. As to the vote of New Mex-
ico, I quote the following from the speech of Attorney Generai
Wickersham, recently delivered before the law school of Yale
University:

The returns of the Thirteenth Census gave New Mexico in 1010 a
total population of 327.301. of which 76,233 were native-born males
over 21 wyears of age and +4.260 naturalized foreizm-bern males over 21
vears of age. making an apparent total veting population of S0.502.
There were cast for the constitution 51,742 votes. agnimst it 13.59¢
votes, or a total of 45.141 on the question of its adepticn. being about
56 per cent of the fotal number of the qualified voters and slightly less
than 14 per cent of the total population.

There is a marked contrast between the action of the people
of New Mexico in voting upon their constitution aund the action
of the people of Arizona in voting on their constitution. I read
from the same speech on this subject:

The returns of the Thirteenth Census give Arizona in 1010 2 total
population of 204.354. of which 135.550 are native bornm and 48.504
foreizn born. Of this population. 118.570 arc males and S3.77§ are
females. The total number of white maies over 21 years of age is
65.133, of which number 30.427 are native born and 5.806 naturaiized

a0

citizens, so that the total voting pepulatien is apparently 435,328,

I call the attention of Senators to the figures—

There were cast for the constitution 12,187 votes, against it 2.822
votes, or a total of 16,009 on the question of its adoption, being about
35 per cent of the total mumber of qualified voters, and slightly less
than 8 per cent of the total population.
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The election for the ratification of the constitution of New
Mexico was held on the 21st day of January, 1911; and the
election for the ratification of the constitution of Arizona was
held on the Sth day of February, 1911. Both constitutions were
sent to the President and to Congress for approval in the latter
part of February, 1011,

The constitution of New Mexico was approved by the Presi-
dent in his message to Congress of February 24, 1911, wherein
he recommended the approval of the same by Congress. The
constitution of Arizona has not up to this time been approved
by the President. So that at this moment the constitution of
New Mexico stands here before Congress as approved by the
President, while the constitution of Arizona stands here with-
out the approval of the President. As to New Mexico then, if
Congress at its next regular session does not disapprove the
constitution it stands approved, and when this is followed by
an election of the officers mentioned the Territory will be ad-
mitted into the TUnion.

In the case of Arizona. the President not having approved
the constitution, it operates as a stay of proceedings until Con-
gress passes an act approviug the constitution, for until such
approval there can be no election and no admission.

This brings me, Mr. President, to the joint resolution which
has passed the House and is now before the Senate. That joint
resolution—and I give it in outline—provides that the constitu-
tion of New Mexico shall be approved after the people of that
Territory have had another vote on article 19 of the constitu-
tion. That is the article relating to constitutional amendments.
It is claimed and insisted that that article relating to amend-
ments to the constitution is too conservative, too restrictive,
and that it ought to be again submitted to the people for their
vote. I want to call the attention of Senators to that constitu-
tion. It is not as restrictive as is claimed by many; it is not
any more restrictive than our Federal Coustitution. Article 19
reads in part as follows:

SECTION 1. Any amendment or amendments to this constitution may
be proposed in either house of the legislature at any regular session
thereof, and if two-thirds of all members elected to each of the two
houses, voting separately, shall vote in favor thereof, such proposed
amendment or amendments shall be entered on their respective jour-
nals with the yeas and nays thereon; or any amendment or amend-
ments to this constitution may be proposed at the first regular session
of the legislature held after the expiration of two years from the time
this constitution goes into effect, or at the regular session of the legis-
lature convening each eighth year thereafter, and if a majority of all
the members elected to each of the two houses voting separately at
said sessions shall vote in favor thereof, such proposed amendment or
amendments shall be entered on their respective journals with the yeas
and nays therepn.

In other words, at any regular session two-thirds of each
house of the legislature of the State, each house voting sepa-
rately, may propose amendments, the same as in the case of the
Federal Constitution, while a mere majority may propose
amendments after the lapse of two years and every eight years
thereafter. In either case, Mr. President, whether a constitu-
tional amendment be adopted under the first provision or under
the second, it is submitted to a vote of the people, and if ratified
by a majority of the electors voting thereon, and by an affirma-
tive vote of not less than 40 per cent of all the votes cast at
said election in the State and in at least one-half of the counties
thereof, then such amendment becomes a part of the constitu-
tion. No more than three amendments shall be subimitted at
‘the same election.

Sections 1 and 3 of article 7, relating to the elective fran-
chise, and sections 8 and 10 of article 12, relating to educa-
tion, can not be amended unless the amendment is proposed by
three-fourths of the members of each house of the legislature.
These restrictions in the case of these sections and articles
are for the benefit and protection of the large Mexican popu-
lation. Mr. President, the provision in the constitution requir-
ing amendnents to be ratified by a <0 per cent vote in at least
one-half of the counties of the State was, it was explained to
the committee by representatives from New Mexico, insertefi
for the benefit and protection and in behalf of the poor Mexi-
cans. Nearly half of the people of that Territory are of Mexican
or of Spanish descent. They were the early and original set-
tlers of that country, They have adopted a different system
of irrigation and reclamation of their arid lands from that
which generally prevails. They operate through a sort of com-
munity system, which is different from that employed by the
rest of the population; and this provision was put into the
constitution in order to protect them, so that no violent changes
could be made. The constitution is very careful to protect the
Mexicans. It provides, as I have already stated—
that no amendment shall apply to or affect the provisions of sections
1 and 8 of article 7 hereof on elective franchise unless proposed by not
less than three-fourths of the votes of each house of the législature.

This is to prevent the Mexicans from being disfranchised for
not speaking the English language.

The restriction and exception as to sections S and 10 of
article 12 are for the purpose of preventing the exclusion of the
Spanish language from the public schools. In other words, the
Spanish language is to be taught side by side with the English
language in the public schools; and all this is for the benefit
of the Mexicans who are not up to the standard of the rest of
tha population in the matter of the English language. I mean
by that expression that they are not as well versed in the
English language as are other citizens of the Territory. Many
of them have a sprinkling of Indian blood in their veins, and
they are descended from the old conquistadors who first ex-
plored that country. They are a quiet, law-abiding, guod peo-
vle, but, as I have said, they are not versed in the English
language, and so this constitution of New Mexico was framed
ex industria, Mr. President, to protect those people as they
ought to be protected.

Compare this action of New Mexico in reference to these
people with the action of Arizona, not as embodied in its con-
stitution, but as found in its legislation. In 1909, on the 10th
of March, the Legislature of Arvizona passed an act that prae-
tically disfranchised all such people as these that have been
taken care of by the New Mexican counstitution.

I read section 1 of that law of 1909 :

Every male citizen of the United States and every male citizen of
Mexico who shall have elected to become a citizen of the United States
under the treaty of peace exchanged and ratified at Queretaro on the
30th day of May. 1848, and the Gadsden treaty of 1854, of the age of
21 years, whe shall have been o resident of the Territory one year next
preceding the election, and of the county and precinct in which he
claims his vote, 30 days, and who. not being prevented by physical
disability from so doing, is able to read the Constitution of the United
States in the Engiish language in such manner as to show he is neither
prompted nor reciting from memory., and to write his name * * *
should be entitled to vote at ail elections, ete,

This is the way Arizona treated the Mexicans in their midst—
practically disfranchise them. In the enabling act which we
passed, we provided that the old election law of 101, which did
not contain these restrictions, should apply in the matter of the
election of delegates to the constitutional convention and in the
manner of the ratification of the constitution.

I have called attention to this, Mr. President, for the purpose
of showing the extreme care with which the pecople of New
Mexico have provided that no injustice either in respect to edu-
cation or in respect to the electoral franchise shall by any
means be inflicted upon those Mexicans who constitute half of
the population.

I am told that upward of 25 or 30 per cent of the permanent
population of Arizona belong to the Mexican class of people, but
you look in vain for any restriction in the constitution of Ari-
zona against such legislation as that act of 1909, and that law
still remains.

Mr. BACON. Mr. President——

Mr. NELSON. I yield to the Senator from Georgia.

Mr. BACON. I have not had the good fortune to hear all
the Senator’s speech, so he may have alluded to or said some-
thing about that as to which I desire to ask him. Do I under-
stand the Senator to say that in the proposed New Mexico con-
stitution there is no discrimination against the Spanish-speaking
people?

Mr. NELSON. There is no diserimination against them.

Mr. BACON. I will read from the report of the House com-
mittee to see whether or not I am correct. On page 5 I find
this language:

The committee has also provided in said proposed substitute that
the enabling act of June 20, 1910, shall be amended by making sec-
tion 5 of said act so read as to remove the disqualification imposed
upon the Spanish-American_population of New Mexico who can not
read, write, and speak the English language for holding-State offices,
including membership in the legislature of the new State. No just
reason is found for such disqualification. .

The evidence before the committee was that these Spanish-American
citizens. are eager for education and largely now speak the English
language, and strive to advance the teaching of English to their chil-
dren in all of their public schools, but that this provision of the
enabling act is regarded by them as a reflection upon them and their
race. They have at all times supgorted by their votes and the jm-
position of taxes the developing of the public-school system of New
Mexico. They are largely an agricultural people, frugal, industrious,
and earnest supporters of every movement intended to advance the
progress, prosperity, and civilization of New Mexico. “

Again, it was suggested that this_disqualification violates the spirit
and the letter of the treaty of Guadalupe Hidalgo between the United
States and the Republic of Mexico, entered into on the 2d day of Feb-
ruary, 1848, by the terms of which the Territories of New Mexico and
Arizona were for the most part acquired, -

And then it goes on and quotes from the treaty.

Mr. NELSON. TUnfortunately, that does not tally with the
actual constitution. Let me read section 3 of article 7 relative
to the elective franchise. It reads: :

Sec. 3. The right of any eitizen of the State to vote, hold office, or
sit .upon juries shall never be restricted, abridged. or impaired on ac-
count of religion, race, language, or color, or inability to speak, read. or
write the Iinglish or Spanish languages, except as may be otherwise pro-
vided in this constifution; and the provisions of this section and of sec-
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Hon 1 of this arﬁclq shall never be amended except upon a vote of the
7 people of this State in an election at which at least three-fourths of the
. .electors voting in the whole State and at least two-thirds of those vot-
;.. ing In each county of the State shall vote for such amendment.

- Mr. BACON. Very well. If the Senator will pardon me—-—
Mr. NELSON. Now, I will call attention in that connection
1o other paragraphs of the constitution relating to education,
and the Senator will see that that report does not do justice to
the constitution. Section 8 of article 12, relating to education,
provides: i

SEc. 8. The legislature shall provide for the training of teachers in
the normal schools or otherwise, so that they may become proficient in
Dboth the English and Spanish languages, to gualify them to teach
Spanish-speaking pupils and students in the public schools and educa-
tional institutions of the State, and shall provide proper means and
methods to facilitate the teaching of the English language and other
branches of learning to such pupils and students.

And section 10 of the same article provides as follows:

See. 10. Children of Spanish descent in the State of New Mexico shall
never be denied the right and privilege of admission and attendance in
the public schools or other public educational institutions of the State,
and they shall never be classed in separate schools, but shall forever
enjoy perfect equality with other children in all public schools and edu-
-cational institutions of the State, and the legislature shall provide
penalties for the violation of this section. This section shall never be
amended except upon a vote of the people of this State, in an election
at which at least three-fourths of the clectors voting in the whole State
and at least two-thirds of those voting in each county in the State shall
vote for such amendment.

I have called attention to these two articles of the constitu-
tion, one relating to the elective franchise and the other relating
to the education of the people; both of them aimed to take
special care and make due provision for the Mexicans or those
o1 Spanish descent who speak that language.

Mr. BACON. Mr. President——

The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Georgia?

Mr. NELSON. Yes.

AMr. BACON. With the permission of the learned Senator, 1
want to call his attention to the provision that I spoke of before
in order that e may see that his reply does not cover this pro-
vision. The reply of the Senator to the inquiry made by me
was to read sections with regard to education and with regard
to the elective franchise.

Mr. NELSON. I quoted them.

Mr. BACON. DBut the disqualification which the House com-
mittee criticizes in its report is the disqualification from office
holding. That is what it says:

Shall be amended by making section 5 of said act so read as to
remove the disqualification imposed upon the Spanish-American popula-
tion of New Mexico who can not read, write, and speak the Inglish
language for holding State offices, including membership in the legis-
lature of the new State.

I have not the constitution before me, but here is the plain
language of the House report, and I presume they would scarcely
have incorporated that statement unless it was buttressed by
the facts. So that, if it be true that the constitution of Arizona
discriminates unjustly or the laws of the Territory of Arizona
discriminate unjustly against the Spanish-speaking people of
Arizona. it is also true, perhaps in a less degree, that there is
discrimination of the same kind in the constitution of New
Mexico azainst the Spanish-speaking people, to the extent that
they are not allowed to hold any cffice unless they can read the
English language.

Mr. NELSOXN. The report from which the Senator is reading
seems to refer to the enabling bill or act and not to the constitu-
tion. I can not find any provision in the constitution that re-
stricts them from holding office. )

Mr. BACOXN. I think, possibly, frem the language——

Mr. NELSON. I can not find any restricticen in the constitu-
tion. and as a matter of fact theyr have been holding office there
all this time—county offices and Territorial offices and judicial
offices—and proceedings both in the legislature and in the courts
are carried on in both languages.

Now. there are no such provisions in the Arizona constitu-
tion—nothing of that kind—to protect the Spanish-speaking peo-
ple, the Mexicans, either in an educational way or in the matter
of the elective franchise. ’

dMr. BACOXN. 1If the Senator will pardon me—

The PRESIDING OFFICER (Mr. Ccrris in the chair).
Deoes the Senator from Minnesota yield to the Senator from

Georgia?

I do; but I should like to answer a question.

Mr. BACON. I beg the Senator's pardon.

Mr. NELSON. I do not like a long interruption. I am will-
ing to answer a question, but I do not like to have a whole
speech injected into mine.

Now, Mr. President, on the theory that article 19 of the New
Mexico constitution, relative to amendments of the constitution,

was too conservative and too restrictive, in the joint resolution
that passed the House it is provided that that question should
again be submitted to the voters of New Mexico; but accord-
ing to the joint resoiution, whether the people of New Mexico
vote that article in or out, the constitution stands approved .

anyway. So that it is a mere formal matter. It is not a sine
qua non as to the approval of the constitution. The condition
is that they must have another election, and if in that election
they disapprove that paragraph of the constitution, it goes out;
if they approve it, it remains in; and the constitution, in either
event, is approved; and they will have to go on and hold their
election and elect their officers—county, State, legislative, and
congressional—and upon such election the Territory is admitted
into the Union as a State.

Mr. BACON. Mr. President—— -

The PRESIDING OFFICER. Does the Senator from Minne-
sota yield to the Senator from Georgia? )

Mr. NELSON. Certainly; I yield.

Mr. BACON. I do not wish to intrude on the Senator.

Mr. NELSON. I trust the Senator did not take offense at
what I said before. I am always glad to yield to the Senator.

Mr. BACON. I simply desire to call the Senator’s attention
to the provision of the constitution of New Mexico which he
could not find. He will find it on page 42, at the bottom of the
page, numbered section 5. I will read it:

This State shall never enact any law restricting or abridging the
right of suffrage on account of race. color, or previong condition of
servitude ; and, in compliance with the requirements of the said act
of Congress, it is hereby provided that ability to read, write, speak,
and understand the English language sufficiently well to conduct the
duties of the office without the aid of an_ interpreter shall be a neces-
sary qualification for all State officers and members of the State legis-

lature.

Mr. NELSON. That is only restriction on cffice holding.
That is, if they hold an office of that character or that grade, they
are required to speak the English language sufficiently to be
understood. But there is no limitation as to proceedings in the
courts. For years proceedings in the courts of New Mexico
have been carried on in both languages—in Spanish and in Eng-
lish. Counsel have had interpreters to interpret their speeches
to the jury. Courts have had interpreters to interpret their
charges. Interpreters have interpreted not only the testimony
of witnesses, but they have actually entered into the jury box
and remained with the jury while they were agreeing upon their
verdict, to interpret between the Spanish-speaking and the Eng-
lish-speaking members of the jury.

What I have said in reference to education and the right of
suffrage remains undisputed. The constitution has taken par-
ticular pains to protect those Mexicans in their right of suf-
frage. and the same has taken place in reference to educational
facilities. ’

The only restriction in the constitution is the paragraph that
the Senator from Georgia quoted in relation to holding State
offices. There they are required to speak the English language
sufliciently to be understood, but there is nothing to bar them
from holding office otherwise if they can speak that language.

Article 19 of the counstitution relates to amendments, to which
I have referred. Many ask why do you require those amend-
ments to be ratified by a majority of the counties? That is for
the purpose of protecting those Mexicans who occupy a certain
number of counties in that proposed State. If vou left it to a
zeneral vote of the proposed State, requiring 40 per cent of the
entire vote of the State and a majerity of all votes cast, that
many votes mizht be secured in what they call the American
counties, and the Mexican counties would be entirely outvoted
and left in the cold.

The New Mexico constitution, and I want to call your atten-
tion to it. has no initiative. as we understand it. It has the
referendum ; that is, an act of the legislature may be vetoed,
may. by a referendum. a petiricen, e vetoed by a majority vote,
equal to at least 40 per cent of the people voting on that subject.

There is no recall of judges, no initiative. The only inno-
vation upon the ordinary customary meilods that we have in
the older States is in the matter of the referendum.

Now,. come to the case of Arizona.

In the joint resolution,
as it came from the IHouse, a provision was inserted that Ari-
zona should have another election upon the question of the
adoption of article S of their constitution—that part of their
articie which provides for the recall of judges and all other
oficers. DBut under the provision of the House joint resolution,
whether ihe pecple of Arvizena veted that paragraph of the
constitution out or kept it in the constitution. the constitution
in any event would stand approved. If a majority vote is
against that paragraph of the constitution. it will be climinated.
If a majority were aguinst elimination, it would still remain
a part of the constitution.
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AMr. President, to my mind there are a number of objection- l
able features in that constitution which as an original question
I could never approve. For instance, the constitution of Ari-
zona may be amended upon the petition of 15 per cent of the
votes cast at the last election. A constitution is a fundamental
law. bounding the scope of the legislative. executive, and judi-
cial departments. Its object is to lay down the outlines of the
State government., to place an embargo ngainst popular clamor,
and to keep legislation within well-dedned channels. In other
words, it is a bulwark against hasty aud ill-advised legislation.
TUnder this Arizona constiturion 10 per cent of the voters can
invoke the action of the people upon a statute. Ten per ceuf
of the vote can inifiate legislation, and 15 per cent of the vote
can initiate a constitutional amendment; and if the majority
of those voting upon that subject amount to 40 per cent of the
total vote, it may adopt the constitutional amendment.

It seems to me, Mr. President, that that is a very objection-
able feature to the constitution, but I will waive that. Then
there is another article of the constitution relating to the recall
of officers. All officers, executive, legislative. and judicial. can
be recalled, and a member of the legislature can be recalled.
The Senator from Idabo [Mr. HeyBUrN] called the attention
of the Senate to that the other day. When a member has been
elected to the legislature, five days after his election a petition
can be circulated for his recall. As the Senatoer from Idaho
pointed out, how easy it would be for political demagogues or
those who had an axe to grind and who wanted to defeat the
election of a United States Senator to have encugh of theose
petitions filed so that the legislature would be withour a
quorum. After the lapse of five days after an election a peti-
tion for recall can be filed against every one of them.

But the most iniquitous part of the constitution to my mind,
and I can not call it by any other term. is the recall of judges.
I call it iniquitous for the reason that there is something more
than a mere recall in it. If the mere guestion were submitted
to the voters as to whether the judge has been competent and
faithful to his trust, and the vote were only cast upon that
question, the judge might have something of a show-—might
have a fair chance, but this article is-cunningly devised so that
when a petition is filed for the recall there is another election,
and the man who six months before had been elected a judge
must submit to a new campaign and a new election. TFor
aught we know it may be only a question of another candidate
seeking the office, perhaps one of the defeated candidates, or
perhaps some man who is a little more in popular favor.

The question will be passed upon, not whether the judge in
office has offended against the law, not whether he has been
unfaithful to his trust, but the question will be whether the
voters like B or C better than Judge A, the incumbent. So you
see that the judge who has been elected for the period of six
yvears can, after the expiration of six months of his term, be
removed by a new election. Six years is the term of office,
barring the first election, of the judges of the supreme court.
The first judges of the supreme court are to be elected for
the same term as the first governor, and the man who receives
the greatest number of votes is to be chief justice. After that,
at the next general election, three judges—the number the
supreme court is composed of—are to be elected, and these
three judges are by lot to determine which one of them is to
hold for six years, which one for four years, and which one
for two years; thereafter a judge is elected every two years
for a term of six years.

You can readily see, Senators, that it may occur that a
judge has been elected to office by a slender majority. He may
be, as a lawyer, as a citizen, and as a judge, of the highest
and best order, second to none, and may prove himself a good
judge, but there is some other fellow, very popular with “the
boys,” who wants his place; there is some other man who would
like to try again to secure the office, and, under the pretext of
a recall, he secures a new election; so that judge who was
elected for a term of six years is only sure of a six months’
term and has to run the gantlet of a new election after the
period of six months’ service. In other words, instead of elect-
-ing a judge for a definite term of six years, as the constitution
in the first instance seems to contemplate, he is really elected
for a sure term of six months, with no certainty as to the rest.
After a six months’ service he is subject to the whim and at the
mercy of disappointed office seekers and disappointed litigants.

Mr. President, if this question of recall were submitted to
the voters in a fair manner, if the question was submitted to
the voters whether Judge A has been an hounest and faithful
judge, and if the vote were taken upon that question alone,
-divorced from the claims of rival candidates, the judge might
-have a fair show. But when you have, in connection with that,
-other candidates coming into the field—and there must be a new
election—and if one of those ether candidates happens to be

more popular for the time being with the masses and gets one
more vote than the judge against whom the recall petition is .
circulated, e is elected. and the judge goes out dishonored be-
cause he was defeated by a candidate who happens to be a
little more popular. So you see that by a mere majority of
one vote, through that system of new elections cunningly de-
vised, 2 new man may be elected judge, not because the old
judge is a dishonest judge, not because he is not a good lawyer
and has vot doune his duty faithfully. but because, for the time
being. the populnce may think that the other man is a *better
The cry will be, * Oh, we like him better; he is such
We have no objection to the old judge. While
to say he has been dishonest, while we are
that he has not interpreted the law fairly
man is such a nice fellow, I think we had
better have him for judge.” So the operation can be repeated
from time to time. The man who gets in in that way by one
vote on the heels of the so-called discredited judge. in six months
may have to run the gantlet for a still mere popular fellow;
and so you can have the operation repeated every six months,
Enterprising and ambitious lawyers. looking the field over and
wanting a place on the bench instead of a place at the bar, will
be found ready to put the machinery of recall in motion, and a
judge, however worthy and competent he may be, has at all
times to stand ready to meet such attacks.

You and I. Seunators, know how easy it is to get petitions
signed for almoest any purpese. There never was a man con-
victed of a great crime and sent fo prison but that his friends
could secure an abundance of signatures on a petition for a
pardon or a commutation of his sentence.

But, Mr. President, look at the iniquity of the scheme from
another standpoint. and I can not help calling it by that name:
By this system -you hold the sword of Damocles over every
judge. Every judge has not only the question addressed to
him of Anding the facts and to determining the law of the case,
but he must also consider whether his decision will meet with
pepular favor, for on that will hinge the question of retaining
the office. He mav decide the case justly and according to law,
but if in the midst of great excitement public sentiment is
against him. woe be unto him. It may be a case growing out
of great political controversy. It may be a case of homicide,
or it may be a case arising from a railroad wreck, a mine ex-
plosion, or a labor strike or controversy, where public sentiment
may be wrought up to a high state of pressure and excitement;
then the peor judge is confronted with the problem of deciding
the case justly, according to the law and evidence, against the
popular clamor and demand. and thus putting the term of his
office in jeopardy, or of yielding to the “voice of the people™
for the sake of holding the office, whatever the result to the
litigants may be. The honest judge, the judge with a true
moral sense and genuine stamina, will have no difficulty. but the
weakling, the time server, the popular idol, the hale fellow well
met, will eringe and fall down and worship the popular idol, for
the “veice of the people” is to him higher than the voice of
the law; it is his standard of infallibility.

“The facts of the case are thus and so; clear enough beyond
all dispute, and the law of the case is clear enough, but what is
the public sentiment on the case? Will the public approve of
my judgment as to the facts? Will the public approve of my
judgment as to the law?” What will the poor judge do when
confronted by such a question, and the recall keeps that ques-
tion constantly before him? If he is a mere politician, if he
is a mere time server, if he is a moral weakling, if he is ready
to pander to popular clamor he will frame his decision regard-
less of the intrinsic merits, so as to catch tl}e approval of the
public pulse. If he is an honest man, if he is a man of nerve,
if he believes in a government of law and order, no matter
what the public may clamor for or demand, he will decide gc-
cording to the law and the evidence. . . "t

Senators, are we prepared to say that we want in this country
instead of a government of law, a govgrnment that will be
swayed and moved by every public emotion and clamor?

Mr. President, I can recall as a boy the decision of the Su-

fellow,”
a fine fellow.
we are not preparved
not prepared to say
and justiy. tiis new

preme Court of the United States, by Chief Justice Taney, in

the Dred Scott case, and what an excitement and feeling there
was in the North over it. If we had had the “recall” as to
Federal judges at that time, I have no doubt petitions would
have been extensively circulated in the North for Justiqe
Taney's recall. But Senators who know anything about Ameri-
can history know that, barring that decision, and on that we
may well differ, he was one of the greatest lawyers and one
of the ablest jurists who ever sat on the Supreme Court of the
United States, second only to Jobhn Marshall. St
I see before me my genial friend from Oklahoma [Mr. OWEN].
He has introduced a bill for the recall of Federal judges and if |
the bill passes we will have the recall of judges in such cases
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as that to which I refer. I can remember how disappointed
many of our people were when the Supreme Court announced
its decision in the legal-tender case. I can remember how dis-
appointed our people were when the Supreme Court held the
income-tax provision of the tariff act of 1894 unconstitutional.

In all those cases, I dare say, it would have been an easy
thing to have circulated petitions and secured abundant signers
for the recall of those judges. But what a judicial system
would you have in this country, State or Federal, if you bad a
system where, whenever a litigant was disappointed, wherever
the publie, fed by muckraking newspapers and magazines, were
disappointed, at the mere whim of such a sentiment manufae-
tured and created, you could displace a faithful official? What
kind of a government would you have? Would you bhave a
government of law and order, or would you have an emotional
government, moving about according to the impulses and emo-
tions of the people, misled and misinformed by a press pander-
ing to the basest impulses of human nature and not according
to the principle of our Constitution and laws?

Mr. OWEN. Mr. President——

-The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Oklahoma?

_ Mr. NELSON. Certainly.

Mr. OWEN. I merely want to call the attention of the Sena-
tor from Minnesota to the tremendous historical fact that the
Dred Scott decision, nationalizing slavery without the pos-
sibility of amending the Constitution, left no alternative as a
remedy except a dissolution of the Union or war, and it led
directly to war because there was no control over that judiciary.

Mr. NELSON, Mr. President, I do not want to kindle any
of the embers of that war. I only referred to the instance of
Chief Justice Taney to illustrate my argument. There is no
occasion to go any further into the subject, and I will not
follow the Senator in that matter.

Mr. OWEN. 1If the Senator will go a little further he will
see the necessity of it.

Mr. NELSON. Why do we have such constitutional provi-
sions as those the Senator from New York [Mr. Roor] cited a
moment ago? Why do we have such provisions in our laws
and constitutions providing for the protection of life, liberty,
and property? We have them as & bar and protection against
popular clamor and popular demand; we have them for the
protection of the meek, the humble, and the lowly; we have
them for the protection of the individual against the masses;
we have them that popular outery may not smother the voice

© of justice; and any judge on the bench who neglects his duty
in that respect, in maintaining the principles of our laws and
our constitutions, no matter what the popular clamor may be,
is unfaithful to his trust, and ought not to remain in office.

Mr. REED. Mr. President

The VICE PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Missouri?

Mr. REED. I did not understand the remark of the Senator.

The VICE PRESIDENT. Does the Senator yield to the Sen-
ator from Missouri?

Mr. NELSON. DPerhaps the Senator had better wait until
I get through, and then I will give him 15 or 20 minutes to
answer me. Now, what do I propose by this substitute?

Mr. REED. I will be glad to wait, and I have not any doubt
it will be more fortunate for the Senator if I do wait.

Mr. NELSOX. The substitute I propose is to approve the
constitution of New Mexico as it comes before us without any
question, I regard that provision of the constitution of New
Mexico, article 18, relating to amendments as fairly conservative
and proper, and there is no occasion for submitting that question
again to the people.

In respect to Arizona I provide by this amendment that the
question shall be again submitted to the people as to the recall
of judges. In other words, the amendment does not propose
to inierfere with the recall of any other officer; it is limited
strictly to judicial officers. I framed the amendment so that
if the people of Arizona eliminate the recall of judges at the

“election for State, county, and legislative officers and Repre-
sentatives in Congress, provided for in the substitute. at sub-
stantially the same time as in the case of New Mexico, the
consiitution of Arizona, like that of New Mexico, stands ap-
proved. If the recall of judges is eliminated from the consti-
tution at that election, Arizona will come into the Union at the
same time as New Mexico. If my substitute is adopted and
becomes a law. the President must at once notify the governors
of Arizona and New JMexico, and they must, within 30 days.
order and give notice of such election for State, county, judicial,
and legislative officers and Members of Congress; and such
election must be held not less than 60 days nor more than 90
days after notice, and when the results of such elections are
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certified by the governors to the President of the United Stat'esi,»
it is his duty, by proclamation, to declare the Terrxtor}es
admitted into the Union as States on a footing of equality with
the other States. ¢ P )

Now, in respect to Arizona, I call the attention of Senators t
the top of page 3. In order that the election for State officer
and for the amendment of the constitution in reference to the
recall of judges may take place at the same time as in New
Mexico, I have stricken out, in line 4, page 8, the words * within .
80 days” and inserted the word “immediately,” so that it will
read: o

That immediately after the passage of this resolution and its ap- '
proval by the President, the President shall certify the fact to the -~
governor of Arizona, who shall, within 30 days after the receipt of
such certificate from the President, issue his proclamation for an elec-
tion by the qualified voters of Arizona, to be held not earlier than 60
nor later than 90 days thereafter,

That leaves it exactly the same as in the case of New Mexico.
If the substitute passes the constitution of New Mexico is ap-
proved; and then it is the duty of the President to call the at-
tention of the governor of New Mexico to the fact, who within
80 days’issues his proclamation and an election is held.

The word “immediately ” is not in the paragraph relating to
the constitution of New Mexico. It simply says the President
shall give notice after the law is passed. In order to insure
the fact that the election for State officers in Arizona shall take
place at the same time as in New Mexico, I have put in the
word ‘ immediately,” so that if the people of Arizona at their
election for State, county, legisiative, and congressional officers
eliminate the paragraph of the constitution providing for the
recall of judges they will come into the Union exactly at the
same time as New Mexico,

That is my ambition, Mr. President. I feel friendly to Ari-
zona., Some years ago I thought, as some of the older Senators
will remember, that Arizona and New Mexico were not ripe for
statehood. I think they are now.

The question of politics has never cut any figure. with me,
Mr. President, but 1 have a pride in our system of government;
I want to maintain its integrity; and I do not want the Con-
gress of the United States to set a bad example in the case of
Arizona.

It is said that this constitution is republican in form. It is
true that in one sense it is, but in respect to the recall of judi-
cial officers it is entirely different from and not in harmony
with the Constitution of the United States.

I was very much interested in the scholarly, exhaustive, and
interesting argument of the Senator from Idaho [Mr. Borag],
who seemed, in the main, to look upon the judicial office and
the duties of the judiciary as I do, but who said that on account
of the principle of self-government we ought to waive our ob-
jections and vote for the admission of Arizona anyway. Under
the Constitution the Congress of the United States has the
power to prescribe under what conditions new States shall be
admitted. That power in years gone by, as we all know, was
exercised in admitting certain States of the North and admit-
ting certain States of the South. Time and time again Con-
gress has exercised that power. We have a right to say under
what conditions Arizona shall come into the Union. What I in-
sist upon, Mr. President, is that while we have this power we
shall not stultify ourselves and set an evil example to the
wbhb7le country and say we will admit Arizona with this judicial
recall provision in ber constitution. It is to this feature of the
care that I have invoked your attention. Had we not better, as
legislators, take a broad ground and look upon this question in
its intrinsic merits, both in respect to the future and in respect
to the past? Had we not better look at this question in the
broadest sense and do to Arizona as we should want done to
our own States? If this question came before the State of
Minnesota—the State that has been my home for 40 years—
if the legislature of that State should propose to enact such a
recall law as there is in this Arizona constitution. I would op-
pose it, Mr. President. with all my might. I should oppose
it in the interest of law and order and in the interest of good
government. }

I have faith to believe that if this question is again, sub-
mitted to the people of Arizona they will have the good sense
to eliminate this provision frem their constitution, A very
slight vote was cast at the last election, much less than half,
not much more than 33 per cent of the entire vote. Very little
interest was taken in the matter. If this questi goes back
and the people of Arizona are told, “ You can come into the
Tnion; we will receive yon with a1 free hand, but we want
vou to eliminate this recall of judges.” I have faith enough
to believe that the people of Arizona will accept that condition
and that Arizona will come into the Union as a State just at
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the same time that the Territory of New Mexico will come into
the Tnion as a State.

Mr. WORKS. Mr. President, before the Senator takes his
seat I should like to ask him a question.

The PRESIDING OFFICER (Mr. Branpegee in the chair).
Does the Senator from Minnesota yield to the Senator from

- California?

Mr. XELSON. I do.

Mr. WORKS. I have listened to this discussion with a great
deal of interest. I happened to be out just at the moment
that the Scnator frem Minnesota made some statement in re-
spect to the irrigation laws of New Mexico having something
to do with the amendment of the constitution. ¥Would the
Senator. for my beneiit. restate his pesition in that regard?

Ar. NELSON. I will restate it, and I will state it in accord-
ance with statements which were made before the committee,
The Senator from Oklahoma [Mr. OweXx], the Senator from In-
diana [Mr. SHIVELY], and other Senators will bear witness to
the fact that the claim was made that those of Spanish descent
in New Mexico, the so-called Mexieans, had a different system
of irrigation from others; that they had a sort of comimunity
system. I did not go into details to ascertain in just what par-
ticulars it differed from the other system, but such was the case,
and that was the statement made before our committee by two
or three gentlemen from New Mexico.

Mr. WORKS. Mr. President, I ean hardly understand how
that condition of things could exist to such an extent as to affect
the rights of individuals to the use of water under the laws as
they exist in New Mexieo. I am fairly familiar with the irriga-
tion Iaws as they exist in the Western States. There are two
means of acquiring title to water. One is by the purchase of
jand to which the water is appurtenant as a part of the land.
That is the old common-law rule of riparian rights.

Mr. NELSON. I understand that; but I want to correct
the Senator. That is not the guestion. The doctrine of prior
appropriation to which the Senator is about to refer——

Mr. WORKS. Yes; I am coming to that.

M. NELSON. Prevails in that Territory; but the difference
ig that in New Mexico among the Spaniards they have a eom-
munity system. They operate in communities in appropriating
the water.

Mr. WORKS. Yes; undoubtedly they have in respect not
only to the Spaniards or the New Mexicans, but also with re-
spect to the Americans as well, because that system of taking
out the water from the stream is quite common all over the
Western States. I am, however, unable to see why that should
have anything to do with the question of admitting the Terri-
tory of New Mexico or why it should have anything whatever
to do with the question of the amendment of the constitution.
That was what I was trying to arrive at.

Mr. NELSON. It has nothing to do with the question of
admitting New Mexico, but that was one of the reasons that
were given before the committee for the provision of the con-
stitution whieh provided for the adoption of the amendment in
the majerity of the counties.

Now, to ease the conscience of the Senator, I think I will
quote from Thomas Jefferson on this question. I had almost
forgotten it.

Mr. WORKS. The Senator does not mean on the frrigation

- question? :

Mr. NELSON. Oh, no; but on the question of submitting the
matter and requiring a majority in certain counties. I will
refer to what Thomas Jefferson said. He is guoted by Attorney

~General Wickersham in his speech before the students at Yale
- University. Speaking on that subject, he safd:

Jefferson’s proposed constitution for Virginiz contained a provision
that none of the fundamental laws and principles of government should
be repealed or altered but by the personal comsent of the people at
meetings held in the respective counties, the people of two-thirds of

~ the counties to give their suffrage for any partxf)cular alteration.
~_ This Jeffersonian theory of making the alteration of the eonstifution
=, +dependent not only upon a certain percentage of the vote cast, but
©-.. _upon_ the consent of a specified percentage of the geographical sub-
. dvisions of the State, as we have seen, i3 embodied in the proposed
1 “eonstitdtion of New Mexfco. ‘The first constitation of Georgia required
- the consent pf a majority of the counties to any amendment. -
'Y have read this to show the Senator from California that
= - that provision of the constitution of New Mexico is not a novel
‘one; that it has precedents; that #t has met the approval of
So-that great leader of the Democracy, Thomas Jeffersen; and it
“'seems to me, Mr. President, where we have the approval of a
man like Fhomas Jefferson, I, at least, one of the pygmies of
this generation, ean certainly acquiesee in the doctrine and
faith of Thomas Jefferson. . )
.o~ Mr. HEYBURN. Mr. President, before the Senator takes his
-seat I should like to ask him a question.
~The PRESIDING OFFICER. Does the Senator from Minne-
sota yield to the Senator from Idaho?

Mr. NELSON. I do.

Mr. HEYBURN. I have looked in vain for any provision in
the New Mexican constitution which requires that the English
langurage shall be taught in the public schools. Does the Sen-
ator from Alinnesota, who is a member of the committee, recalt
any provision that could be coanstrued so as to reguire the
English language to be taught in the public schools maintained
at public expense?

Mr. NELSON. Oh, yes; there is an educational provision.

Mr. HEYBURN. I have looked at the educational provision,
but I do not find that it provided that the English language
should be taught in the pablie schools.

Mr. NELSON. Those provisions are it the laws of the Ter-
ritory, and they have always been the law.

3Mr. HEYBURN. No. When New Mexico was making a con-
stitition in 1839 the people there voted down by an affirmative
vote i provision requiring the English language to be taught in the
publie schools. I Lave borne that in mind ever since, having it
in mind never to support the admission of any Territory that
refused to require the English language to be taught.

Mr. NELSON. The enabling act provides for that, and the
constituticn which was adopted approved the en:bling act.

Mr. HEYBURN. I have just been looking through the con-
stitution, and I fail to find any provision that could be so
construed.

Mr. NELSON. I will find it and insert it in tl:e RECORD.

Mr. HEYBURN. There is a provision with reference to the
employment of teachers, but ¥ do not think that goes to the
question.

Mr. NELSON. Mr. President, I will look up that paragraph
of the constitution

Mr. HBEYBURN.

later.
I asked the question for information.

AMr. NELSON. To sum up briefly, Mr. President, my substi-
tute approves the censtitution of New Mexico as it is. With that
approval enacted into law, the people there must hold an elec-
tion, notice of whieh must be given within 30 days by the gov-
ernor, and the election must take place not earlier than 60 and
not longer than 90 days after the notice of the governor. On
the return of the vote for the election of State officers, county
officery, legislative officers, judicial officers, and Members of
Congress to the President of the United States, it is made his

duty by proclamation to declare the admission of the Territory

into the Union on an equal footing with the other States of the
TUnion. 'The same provisions apply to Arizona ex industria. I
have put into the amendment a provision that the President
must give notice immediately after the passage of this jeint
resolution to the governor of Arizona. The governor must then
within 30 days issue his notice of the election, and that election
must be held not carlier than 60 and pot later than 90 days after
such notice. At that election all the officers that I have men-
tioned in respect to New Mexico—that is, county officers, State
officers, judieial officers, members of the legislature, and Mem-
bers of Congress—must be voted for, and then the people of
Arizona must vote on eliminating that part of article 8 of the
proposed counstitution relating to the recall of judges. Nothing
else is proposed to be eliminated. We do not interfere with the
provision for the recall of any other officer. The vote is simply
limited to the recall of judges. I believe the people of Arizena
will eliminate that provision if it is submitted to them; and, if
they do, the Territory of Arizona will come into the Union on
an. equal feoting with New Mexico and at the same time, and
no one can elaim any political advantage in either direction. ./

Mr. CRAWEFORD. Mr. President, the Senate has been in ses- " .
sion for several hours, and the discussion has been so intensely -

interesting and has been followed so closely that I appreciate
the fact that it is late in the afternoon to begin a discussion

“

with the hope of holding the attention of the Senate much -

longer ; but my eonvictions, Mr. President, are so strong against
what is ealled the recall of judges, as proposed in the constitu-

tion of Arizona and as a general proposition, that I eould.mot <

forgive myself were I to remain silent and before the matter
reaches a vote fail to utter a few words of protest. .

Mr. President, I bave the honor in part to represent a Staté .

which has gome almost as far as iny other State in the Union~
in the direction of the adoption of constitutional provisions in-.
tended to emphasize what has been ealled popular government.
That State was the first State in this Union by popular vote to
fncorporate as a part of its constitution the provision known as
the initiative and the referendum, It did so before Oregon
adopted such a system. South Dakota enacted that provision
in 1898 by a large and decisive majority, and recently it enacted
a law by which it has made provision for what is known as the
commission form of government in its eities of the first class
and the Iaw providing for the government of these cities by com-
mission contains a provision for the recall of municipal officers.
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: I will state frankly, Mr. President, that T am In sympathy,
so far as States like the one I represent are concerned at least,
with the provisions that have been put into constitutions for

-the purpose of enabling the people in emergencies to compel

action upon matters concerning which legislatures have appar-
ently been reluctant about carrying out the popular will. I
believe that in a State like South Dakota the initiative is a
good thing. I believe that in a State situated as South Dakota
is the referendum is a good thing. I am not here to say that,
because in experience it has proven itself a good thing in South
Dakota, it ought to be thrust upon the people of a great State
like New York, with 7,000,000 people. I do not know; I am
not here to assume and to state in any dogmatic manner that it
would be a success there; but, so far as the Commonwealth
which I in part represent is concerned, with less than a million
population, a population uniformly intelligent and not in such
large numbers as to make it impracticable, it is a good thing;
and to-day, .after the trial of these years, if a proposition were
submitted to the people of that State to take the initiative and
referendum out of our constitution, the proposition would be

 overwhelmingly defeated. So I speak, Mr. President, as one

who, so far as his experience and his connection with the people
of a single Commonwealth are concerned, is in sympathy with
very much that has been said and is being said all over the
country in behalf of popular government. I believe that there
is virtue in a provision which enables the people of a city which
has a corrupt council or a corrupt city official to invoke the recall,

But, Mr. President, I am here fo state that I donot find it in
conformity with my own judgment and conscience to go further
in direct legislation. I am not in sympathy, to be frank about
it, with the proposition for a recall when it is applied to State
officers elected for the period of two years only. I think in a
case of that kind it is a handicap and can not possibly be a
benefit. Why? Because a State officer, a governor, elected for
only two years, can scarcely begin to carry out a single feature
of his administration until, if a petition for his recall should be
filed, the process of administration and execution of his policies
will be interrupted, and two years will slip by, and the purposes
for which he was elected and the work he sought to perform
will be defeated by this interference by a recall where the
period of office is for only two years. In the case of a governor
of a State, elected for two years, sworn in, with a new legis-
lature on his hands, with a new corps of State officers, with a

"legislative program that he expects to carry out, a small por-

N

tion of the electors of the State by circulating a petition for a
recall would involve him in a special election within a few
months after he was installed in hig office.

I say that in effect that proposition, as applied to these short
terms, will be not only an instrument of obstruction and de-
moralization, but it has in it no protection for the public. I
believe that the recall in that case, which is sufficient, is the
recall which occurs in the recurring election every two years,
when the officer must go before the people of his State and
submit for their approval the record he has made for the two
years, and if he can not satisfy them as to his efficiency and
his honesty there is all the opportunity necessary for his recall.
But when you go beyond that point and propose to place in the
Lands of a small number the power to file a petition and recall
judges a step has been taken which means revolution.

From the arguments that have been made on this floor one
would imagine that a judge or a State officer is a mere repre-
sentative of the majority and no one else. I admit that if I
go out in my State as a candidate on a platform framed by a
convention of my party, embracing certain propositions, and
my opponent goes out before the people of that State upon a
platform presenting certain propositions advoeated by his party,
and we make a square issue upon those subjects, and we go out
and discuss before the people of that State the issues involved.
and wage a contest as to whether or not they shall give their
approval to the propositions that he and his party are pre-
serting or the opposing propositions that I and the party with
which I am connected are presenting, and I win, the majority
of the electors of the State deciding in favor of the propositions
advocated by my party, then I, as well as the party I represent,
am under obligation to enact the laws specifically pledged and
specifically declared for in the campaign; to that extent, and
that extent only. do I represent the majority.

But, sir, when it comes to the general administration of my
oflice. such as tlie assessment of the property of the railways
in my State. the telegraph companies in my State, the expréss
companies in my State, the insurance companies in my State,
the property of individual owners scattered over my State—
when I act upon an assessing board to determine what the
valwration of property shall be, so that there shall be a fair
distribution of the burdens of government in my_State, and

upon general subjects of administration based upon- justice
and equity, which may not have been involved in the campaign
at all—may not have been in issue by any party in the cam-
paign, and which all parties sustain—do I represent the majo:
ity? No. I represent every single property owner in my
State, whether that property owner is a Socialist or a Democrat
or a Republican or an anarchist. My obligation to him is:
Jjust as sacred and just as binding upon me as a public officer,
even though he be a member of the smallest and most insig-
nificant political organization in the State, as it is to the party
to which I belong. - .

Does anyone contend that my acts as a public officer are acts
for which I am responsible to the majority only, and that if
those acts do not meet with the approval of the temporary
majority that majority shall have the right to dictate what I
shall do? And if I fail to obey they shall have as a weapon
by which to intimidate me the fear that unless I do obey .
the wish of that fleeting majority of to-day, which may be the
minority to-morrow, I shall be involved at once in a fight for
my political existence, or in a fight to retain the official posi-
tion which I hold? Does anyone contend for a moment that
the people of this country support, or wish to support, or have
asked that we support in their behalf any such proposition as
that, sir? I answer that they have not. They are quite con-
tent to wait until the expiration in regular course of these
short biennial terms for State officers and to pass upon their
claims for longer service at the frequently recurring elections
held for that purpose. HExcept that, of course, in every State
provision is made for removing all corrupt State officers by
impeachment.

We run wild over some of these things, but I am not going to
use ridicule in connection with them. A judge is not selected
as a representative of the majority. The majority determines
who shall be the judge in States where judges are elected.
That, however, is simply the settlement of the method of select-
ing the judges. When they are selected by that method, the
instrumentality and influence of the majority, so far as they
are concerned, are at an end. The majority has simply per-
formed its function in selecting the judge, and the moment he
is installed he represents all the people, including the most
humble, the weakest individual in the community. His obliga-
tion to the most unfortunate member of society, the man or the
woman without friends, without property and helpless, is just
as sacred, if not more sacred, than his obligation to the ma-
jority. His obligation to such is just as sacred, if not more
sacred, than it is to the political party of which he is a mem-
ber and whose suffrages put him in that position. The Ameri-
can people are told upon the floor of the Senate that the member
of a court is a mere representative of the majority. What is
that majority? It may to-day be made up of one class, the
radical element; at the next election it may be made up of
what we call the conservative element.

The pendulum swings back and forth. Are the laws to be
changed every time the pendulum swings hither or yon? Shall
the majority have the right to say: ‘ Because we were the
minority when one set of judges was put in power and rendered
one class of decisions, now that we are in the majority we will
put some new judges on the bench, and we will tear down the
precedents heretofore written; we will overthrow the rulings
heretofore made. The question of vested rights, the question
of individual rights, the question of religious liberty, the ques-
tion of the rights of a race, the question regarding any other right
whatsoever shall be decided now according to our will—the will
of to-day, which is different from the will of yesterday.”

Ob, the American people have never asked for such a thing as
that; and, Senators, those of us who stand for what are called
progressive policies, who have made fights in our States for
the regulation of corporations and the correction of abuses and
the privilege of the humblest voter to have a voice in the selec-
tion of candidates for office, so that the candidates of his pariy
shall be selected by the majority of his party rather than in the
private offices of some great corporiation—we have made a fight
for victories won here and there: we have promoted and
strengthened a great movement for better government, but I
tell you we will destroy it all and sweep it all away if we show
that we have not sufficient good sense and control over ourselves
to know when and where to stop.

Are we going to stand for the removal of judges because their
temperament is not the radical temperament that you and I and
John Smith and John Brown possess? Are we going to remove
judges—conceding them to be honest and brave and courageous—
because we say ‘ their leanings were a little too much on the
side of property, according to cur view, and not quite strong
enough on the side of humanity; and, therefore, while we will
not hurt their feelings by putting in the petition for their recall
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that we object to them on that ground, we will nevertheless
petition for their recall? We will treat them kindly, and after
we have put them out of office we will pension them; but we
will gently put them aside, because temperamentally they are
pot in harmony with us.” We have heard talk of thatkind here.
Does anybody believe that it will meet the approval of the
American people?

Do you think the American people, with all their tradirions,
with their history, with their love for their courts and the
institutions of their land, are going for one moment to follow a
leadership that preaches a doctrine like that?

AMr. SMITH of Michigan. Does the Sepator from South
Dakota desire to conclude this evening?

Mr. CRAWFORD. I do not care to proceed further this
evening unless it is desired.

Mr. SMITH of Michigan. Mr. President—

The PRESIDING OFFICER (Alr. Brawpegre in the chair).
Does the Senator from South Dakota yield to the Senator from
Michigan?

Mr. CRAWFORD. Yes.

RECESS.

Mr. SMITH of Michigan. The Senate has been in session
since 10 o'clock this morning. It is very apparent we are not
going to reach a vote to-day. After conferring with nmmerons
Senators I think it desirable that we take :a recess umtil to-

morrow morning. I therefore move that the Senate take a re-.
{-entitled to be talken care of in their old age.

cess until 11 o’clock to-morrow morning.
The motion was agreed fo, and (at 4 o'clock and 55 minutes

. m.) the Senate took a recess wuntil to-morrow, Tuesday,.
| Since the average wage in our country is prcbably not moxe

b
August 8, 1911, at 11 o’clock a. m.

HOUSE OF REPRESENTATIVES.
Moxpay, August 7, 1911.

The House met at 12 o’cleck m.
Prayer by the Chaplain, Rev. Henry N. Couden, D. D,, as

follows:
Qur Father in heaven, we bless Thee for the onward march of

civilization witnessed on every hand. Through the discoveries:

and ingenuity of man the elements have been harnessed and
made to do the bidding of intelligence. The world is growing
smaller; intellectual, moral, and spiritual liberty is growing
Yarger. The peoples of all the earth are becoming better ac-
quainted with each other, and the things which make for right-
.eousness are in the ascendency. God grant that the time may
speedily come ‘when all men shall look up to Thee and worship
Thee as Father and lve tegether as brothers, each vying with
each to make this-dear :0ld world a better and happier dwelling
place for all Thy children. .And glory and honor and praise be
Thine forever. Amen.

The Journal of the proceedings of Saturday, August §, 1911,
was read and approved.

LEAVE OF ABSENCE.

By unanimous consent, leave of absence was granted to—

Mr. LiNpsAY, for the remainder of the session, on account of
sickness.

Mr. BoernE, indefinitely, at the Tequest «of Mr. Aparr, on
account of sickness.
ENRGLLED BILL PRESENTED T0 THX PRESIRENT FOR HIS APPROVAL,

Mr. :CRAVENS, from the Committee on Fnrolled Bills, xre-
ported that this day they had presented to the President of the
United States for his:approval the following bill.:

H. R. 2983. An act for the apportionment of Representativesv

dn Congress .among the .several States under the Thirteenth
Census. . L .
- ; ‘CALENDAR FOR TNANIMOUS UONSENL.
‘The SPEAKER. ‘This being suspension day, :the Chair will
" direct the ‘Clerk to.call the Calendar for Unanimous :Gonsent. -
T R BARON VON STEUBEN.

_ The first business on the Oalendar for Unanimous Consent was

‘House concurrent resolution 3, which the Clerk reported by title.
Mr. MANN. Mr. Speaker, can we not have the resolufion

reported?

- The SPEAKER. fhe Clerk will repert the resclution.

The Clerk read as follows:

. . House concurrent resolutien 3.

Resolved Ty the Houge of .Reggesentmtiues {the Senate .concurring),
That there shall 'be printed and bound in the form -of eulogies, with gc-
 rompanying illustrations, 17,100 copies -of ithe proceedings mpon ithe
. ‘mnveiling «of ;the statne of Baron won ‘Steuben in Washington, December
@, 1910, of which 5,000 shall be .for the mse -of the Senate, 10,000 for
tl}_e use of the House of Representatives, ‘2,000 to be delivered to the

National German-American Alliance for such distribution as said alli-
ance may desire to make, and the remaining 100 copies shall be bound
in full moroceo and distributed thrcugh the Department of Btate to the
descendants of Baron ven Steuben and the speakers who took part in
said celebration.

The SPEAKER. Is there objection to the present considera-
ticn of the resolution reported by the Clerk? [After a pause.]
The Chair hears none, and the gentleman from Illinois [AT.
2axx] is recognized for one hour.

Afr. MANN. Mr. Speaker, I ask unanimous consent that the
geutleman frem Wisconsin [Mr. BErGER] be permitted to address
the IHouse for 10 minutes.

The SPEAKER. The gentleman from Illinois has one hour,
and if he wants to yield 10 minutes of it he may.

Ar. MANN. Then, Mr. Speaker, I yleld 10 minutes to the
gentleman from Wisconsin [Mr. Berger], althouzh T do not
understand that T bave one hour.

AMr. BERGER. XMr. Speaker, I deem it proper to make on this
floor a brief preliminary statement recarding the old-age pen-
sion bill which I intreduced last Monday.

Within a year you will all have to make up your minds on
this subject. You will have to determine where you stand. A
mighty wave of demands for the passage of some such law wil
roll in from every section of the country, and the issue will
have to be met.

AMERICA BACKWARD IN SOCIAL LEGISLATION:

The working men and working women of this country are
Most eof them
receive, in return for :their labor, so small a part of what they
produce that all of it is .expended in merely keeping alive.

£ ot Inoat

1than $400 a year, it is obvious that it is impossible for at least
! half of the population to save up anything ifor old age.

The working class is not better off in the matter of wages in

any other country. But in many of the vther countries the duty
i1 of society ‘to the aged is recognized. :Old-age peusion laws have
;| been passed in the principal nations of Europe, in the Antipoades,
1 and even in one American nation. ‘Germany, Denmark, Italy,

Austria, Great Britain, France, Canada, Australia, and New
Zealand have all -enacted such laws. )

As usual, where legislation for the protection of the working
class is concerned, the United States is lagging behind. 'The
Republiean Party put such a plank i#n its platform of 1800, but
‘the Republican Congress did mothing in the matter, and the
plank has disappeared from subsequent platforms.

CONDITION OF AGED WOREERS GROWING WORSE.

There can be no doubt that the condition of the aged workers
‘has grown worse in this country during the last.30 years.

And for this reason:

Our country is rapidly changing from an agricultural to a
manufacturing country.

On the farm it is comparatively easy to take care of the:aged.
Especially was it so in former days when living was cheap.

There is plenty of room on the farm. And even old people
can usually do some chores—enough to .malke up for the slight
expense of their keep.

It is thus no special bardship for their friends and relatives
to take eare of them. ‘

The case is entirely .different with the urban workers. The
maintenance of fheir old folks by the wageworkers .of the
cities—especially svhere these men and women have children to

| take care of—is nowadays simply impessible.

Aged working men and working wemen therefore.soon become
objects of private .or public -charity.

After having lived a life .of usefulness, the working men and
werking women of the country—the .men and women who create
.all wealth—are usually .subject to all the indignities, the sordid-
ness, and misery -of the poorhouse or the system of “outdoor
relief.” ’

No wonder there are so many tragedies. Men and women of
finer sensibilities prefer death to this humiliation. TApplause;]

) THER TRAGEDY OF DESTITUTH AGE. i

‘The atm of every normal man gmd woman is an -6ld :age free
from care and -want. “To that end mest of them toil patiently
-and ‘Hve -clogely, seeking to ‘mave womething against the day
when they can earn mo more. And yet the same fate awaits
the overwhelming mass of them. In the life of :the toiler there
are ‘weeks, ‘and sometimes months, of enforeced ‘idleness, weeks
of unavoidable illness, losses from cheating and swi

e

swindling, @nd
then, as age creeps on, from gbout his forty-fifth year, a :con-
stantly @eclining eapacity to earn, until-at 55 or 60 he finds him-
self helpless and destitute. There 4s hardly a wmore pitiful
tragedy ithan the ot of the toiler who has struggled all his Jife
‘to gain a eompetence and who at 60 years £aces the poorhouse.




