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‘Tt may be that the exact line between a mutual benefit organization
and a trade union is not easy to draw; but I think it must be drawn
and insisted upon so far as Government employees are concerned, unless
we are to permit communism to organize itself under our flag and at
the expense of the taxpayers themselves.

“ To me the situation which this probiem presents is, beyond compari-
son, the most serious and the most far-reaching which the modern
democracies have te face. It will become more insistent and more dili-
cult as Government activities multipiy and as the number of civil-
service employees increases. Now is the time to settle the question on
rizht principles once for all, So far as my observation yoes, the events
which have been taking place in France have produced a resporse from
American opinicn which is sound to the core.”

We have yet o see any clearer exposition of a question which, as |

Dr. Burtler says, " will wreek every democratic government in the world,
unless it is faced sturdily and bravely now and sertled on righreous
lines.” We print his remarks in this place because of their uncommon
discernment, their vigor, and their justice,

PERSONAL PRIVILEGE,

Mr. WILSON eof Pennsylvania. Mr. Speaker, I rise to a
question of persomal privileze,

The SPEAKER. The rentleman will state it.

Mr. WILSON of Pennsylvania. Mr, Speaker, I can state it
best by reading from an article appearing in the New York
Herald on the 17th of this month, which has just been brought
to my attention. in which Mr. John Kirby, jr. president of the
American Manufacturers’ Association, is reported to have used
the following language in an address to that association on a
previous date:

“ There are danger signs ahead of us,” said Mr. Kirby, “in the Sixty-
second Congress, and we shall be fortunate indeed if at its final ad-
journment we are as free rrom vicious class legislation as we are at
presead.

“\With WiIiLLisM B. WiLsoN, one time secretary-treasurer of the
miners’ union, chairman of the Fonse Labor Committee, his daughter
Acnes clerk of the committee, his daughter Mary private secretary to

?ki.g chairman of the House  Labor Committee, and his wife, Mrs, Wil-
liam B. Wilson, janitress of the room of the House Labor Committee,
we have a committed Americon Congress and a fair illustration of the
extremes to which laber leaders will go when they get a chance.”

Mr. Speaker, the only particle of truth that there is in that
statement is that my daughter Agnes is clerk to the Committee
on Labor. So far as the statement relative to my daughter
Mary is concerned, or to my wife, it is without a particle of
found:tion in fact, My daughter Agnes has been my secretary
for the past 10 years, for more than 10 years—long before I
was a Member of Congress. When I became a Member of Con-
gress she was continued as my secretary. When I was elected
as chairman of the Commiittee on Labor, knowing that she had
spent 10 years of time in connection with labor organizations, as
my secretary, I selected her as clerk to the committee. My
daughter Mary and my wife have both been with me during
the present session of Congress until recently. They have fre-
quently been in the committee room. My daughter Mary has
been sick since she was 12 years of age, and is not physically
competent to be a clerk to anyone. My wife has also been sick,
having been stricken with paralysis during ldst February, and
is not well yet. She was frequently in the room of the Com-
mittee on Labor. That may have given rise to the statement.
I do not know. Otherwise it is a malicious statement.
private secrctary is Hugh L. Kerwin, of Wellsboro, Pa., and
the janitor to the Committee on Labor is Dean Van Kirk, of
Galeton, Pa. My wife is the mother of 11 children. We have
raised 9 of them. Sbe has been a hard-working woman during
her entire lifetime, and she would neither be afraid nor ashamed
of being a janitress to a committee, although she prefers being
janitress to your humble servant in our home. I look upon
this statement as being one that should not go unchallenged. It
is a reflection upon me as a Member of this House, and I pro-
test against any statements of this character being sent broad-
cast over the country. [Applause.]

UNANIMOUS CONSENT.

Mr. LAFFERTY. Mr. Speaker, I ask unanimous consent for
the present consideration of the resolution which I send to
the Clerk’s desk. ,

The SPEAKER (after examining the resolution). This is a
resolution that will have to go through the basket under the
rules of the House. Until a few months ago the unanimous-
consent business rested entirely with the Speaker, the Chair
will state to the gentleman from Oregon. Just exactly when
it was changed I have forgotten, but a new rule was adopted
by which there was established a Calendar for Unanimous Con-
‘sent. At the beginning of the present session, in order to get
things in working order, the Chair recognized a few people out
of order, but the Chair announced week ago that he
- yas going thereafter to observe the rule, and that all such
esolutions would have to go through the baslket.

NEW MEXICO AND ARIZONA.

M. F:LOOD of Virginia. Mr. Speaker, I move that the
House ‘resolve itself into the Committee of the Whole House on
the state of the Union for the further consideration of House
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joint resolution 14, relative to the admission of Arizona and
New Mexico as States into the TUnion. .

The motion was agreed to.

Accordingly, the House resolved itself into the Committee
of the Whole House on the state of the Union for the further
consideration of the statchood resolution, with Mr, GABRETT in
the Chair.

Mr. FLLOOD of Virginia. Mr. Chairman, I yield 20 minutes
to the gentleman from Tennessee [Mr. HorsToN].

Mpr. HOUSTON. Mr. Chairman, the question of the admission
of Arizona and New Mexico as States of the Union has been so
much discussed throughout the public press of the country and
by public speakers all over this land and there has been such
unanimity of expression in behalf of their right to admission as
full Seates into this Union that it would seem to be useless to
take up the time of this House in offering arguments or reasons
why these Territories should be admitted as States into the
TUnion. But in listening to the many speeches made on this
subject. able and eloquent and varied as they have been, I have

feonciuded that it was but right that as a member of the Com-

mittee on the Territories for the past four years I should state
to this House some of the reasons that caused me to think that
every Member of this House should vote for the admission of
these Territories into the TUnion, Their right to admission has
been admitted by all.  The great political parties of this Nation
have expressed it in their platforms. So far as the Natien
could through its public speakers and its party-platform decla-
rations they have promised to these Territories that they should
be admitted as States into this Union. The faith of our Nation
has been plighted to them for statehood.

For more than a hundred years the Territory of New Mexico
has been connected with us, has been studying our institutions,
has been learning of us the ways of a republican form of
government. They have adopted our customs and prineiples of
governnient ; they have assimilated them; and for more than
60 yvears they have felt and bhave been justified in the feeling
that they had the absolute promise of this Republic that they
should at an early date be admitted as a State. So far as the
aren s concerned and her population and the eharacter of her
citizenship and her vast and varied resources are concerned
they justify to the fullest her admission. At this point, Mr,
Chairman, I will digress in order to ask leave to extend my re-
marks in the Recorp, for the purpose of printing a portion of
the evidence taken before the Committee on the Territories in
the hearings upon the question of the admission of this Terri-
tory and Arizona into the Union.

The CHAIRMAN. Is there objection?

There was no objection.

Mr. HOUSTON. With this permission I will ingsert some
extracts from the statement of Judge A. B. Tall, a citizen of
New Mexico for nearly 30 years and a prominent and distin-
guished lawyer and member of their constitutional econvention :

There is prevalent throughout the country an entirely mistaken iden
about New Mexico and the New Mexicans, particularly about those
whom we designate as native citizens. 'There is even a mistaken idea
about the name of the Territory. I presume it possible that if you
gentlemen thought about it at all you would conclude that New Mexico
was named for old Mexica, but the fact is that New Mexico was named
100 years before old Mexico was named,

0Old Mexico was the Province of * New Spain™ 100 years after New
Mexico was known as ‘‘ New Mexico.” New Mexico was governed di-
rectly by the King of Spain, and its governors were appointed by the
viceroy. The southern houndary of the Province of New Mexico ex-
tended to nearly 400 miles south of Juarez, opposite El Paso, Tex.; it
included the States of Colorado and California and extended on the
nortix to_the Frozen Sea, as shown on the map of the Duke of Bur-
gundy. New Mexico was “ discovered ” by Coronado in 1541, and was
settled by Ofiate in 1595. In marching toward New Mexico he discov-
ered the scttlement of Santa Barbara, near what is the present mining
camp of Parral. He found the country inhabited by,Indians who be-
longed to the same tribe as the Aztecs in Mexico City. They were
dressed in cotton cloth. He wrote back that he had discovered a * new
Mexico ” (referring to Mexico City). and he was appointed or author-
ized by the viceroy to groceed to explore New Mexico. For 100 years
New Mexico was cut off from old Mexico by 400 miles of desert. ' New
Mexico took no part in the Mexican Revolution, because, as I have ex-
plained, these people were cut off from old Megico. They formed a
community of their own, and in some respects theirs was the most
remarkable communal form of government this country has ever known.
The settlements were made along the Rio Grande from the Colo-
rado line to the Texas border. Grants were made by the Spanish Gov-
ernment to the communities, and royal commissioners were sent up
there to divide the land into severalties amongst the colonists. . The
irrigation ditches which were constructed were constructed in common,
and have been owned in common for over 300 years. They have an
entirely different water system from t]l:gut.which you have in Colorado
and other States of the Union; that i8, in so far as_the Rio Grande
section is_concerned. : :

When Gen. Pike went into New Mexico in 1806, and the Santa Fe
trall was afterwards opened, the people of New Mexico—and I can give
you the names of some of the families—sent their children to school,
not in old Mexico, but they sent their children to Missouri to be edu-
eated. 'They sent their children into the United States to be educated,
The Lunas, the Chavezes, the Armijos, Oteros, Pereas, Romeros, and
others were very promiment families in New Mexico, and sent their
children to school in St. Louis. Their girls were educated at Notre
Dame and in other places in the United States. After the establish-
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ment of the Santa Fe trail New Mexico was in the line of the great
freighting operations between Independence, Mo., and old Mexico.
There were 300 miles of desert between New Mexico and settle-
ments in old Mexico, and 100 miles in" the_southern part of New
Mexico, known as the Jornado del Muerto (Journey of Death), and
these people in New Mexico were the go-betweens between the citizens
of the United States and settlements of New Mexico and the people of
the northern States of old Mexico. .

. As I have.indicated, these people were familiar with American insti-
tutions, and the children of those who were able to bear the expense
were educated, as I have stated, in the United States. They knew by
far more of American institutions of government then than they know
to-day or have ever known of the institutions of old Mexico, Follow-
ing the opening of the Santa Fe trail and the system of freighting of
which I have spoken came the Mexican War, and Gen. Kearny, with
Doniphan and his volunteers, crossed the country on his way from
Independence, Mo., or Fort Leavenworth, into Mexico. .

The condition of these people was very different from anything that
ever obtained in old Mexico. These settlers in New Mexico, instead ot
being peons and slaves subject to some %lreat family, were independent
colonists and independent landowners. They constituted an entirely dif-
ferent class of settlers from those in old Mexico. That has been their
condition for 300 years and is the same to-day. When they came into
the United States, they brought with them not only their laws as to
waters and their communal form of government, but they brought the
law of acquest property and many other civil laws, forms, and customs.
Under the law of acquest community property the wife is the partner of
the busband and is entitled to one-half of the entire estate. Now, that
does not suit some of our people. Some who have come into the Territory
more recently do not understand the old irrigation system, and the con-
sequence is that whenever they see something come up about it in the
constitution and the legislature they do not understand it. While that
is an old custom here, they do not want anything of the kind. Well, as
a matter of fact, it is the only system which would work out properly
in the communities where these people live and where they constitute
over one-half of the population. With the American settlers, who have
ac?uired property from and live among them, they constitute over one-
half of the entire population of the Territory., Now, these people were
never connected, except as indicated, with old Mexico.

When the Gadsden purchase was made and the flag was raised under
the treaty of Gadsden, the same provision was made guaranteeing the
right of Mexicans as citizens of the United States, and again when the
organic act establishing the government of New Mexico was_enacted by
the United States Congress; it was also in the compact with the State
of Texas. Texas claimed all that portion of New Mexico lying east of
the Rio Grande and up into Colorado. They .established a govern-
ment at Santa Fe; they created it in New Mexico in *two or three dif-
ferent counties, but when they undertook to take possession the acting
governor of New Mexico, Donaliano Vigil, refused to recognize the au-
thority of the State of Texas and called on the President for protection,
Col. Monroe was sent out there, and the President sent a message to
Congress calling attention to the very grave difficulties that might arise
and saying that some arrangement must be made with Texas. In pur-
suance of that message of the President of the United States, Texas
was paid $10,000,000 for a gquitclaim to that portion of New Mexico and
Colorado which was invelved. In that compact with Texas again the
rights of the people who occupied that strip were guaranteed. and at
the same time the organic act, which has been our fundamental law
down to this time, contained the same provision. It was provided by
the Congress of the United States that every one of these Mexicans had
the right to vote and hold office.

I have referred to these matters for this purpose: You will see if you
undertake to take away from them the right to vote it will create great
dissatisfaction, and the right of suffrage must be absolutely guaranteed
to them in the_ constitution or they will prefer to remain where they
have been for 60 years, under the Congress. They would prefer to re-
main urder the power of Congress rather than to have these rights taken
away from them by any constitutional provision. Therefore it was nec-
essary for us to assure them that they would be protected in these
rights. in which you have protected them in the treaties I have referred
to, before we could persuade them that it would be better to come inta
the Union. My friend Gov. Curry has referred to the fact_that they
sent troops to the Civil War and to the Spanish-American War. The
records show that New Mexico furnished more volunteers for the T'nion
cause in the Civil War than was furnished by any other State or Terri-
tory west of the Mississippl River in proportion to its population. At
the same time the southern part of New Mexico, and where thev sym-
pathized with the southern cause, furnished a large proportion to the
southern army. In the Soanish-American War the records of the War
Department show that New Mexlico furnished more than her quota of
soldiers called for by the President of the United States. They have

been patriotic American citizens; they are American citizens in the !

best sense of that term. They appreciate our Government. and not one

of them would 2o down into old Mexico if he were offered in exchange |

for his American citizenship one of the princely cattle ranches of that
Republic. I can speak and understand the Spanish lanzguage. and have

mixed with the people for a great many years, and no more loyal or .

devoted people ever lived.

Mr. Chairman. I voted in the last Congress for a joint reso-
lutien admitting New Mexice into statehood without requiring
or suzgesting any changes in their constitution as thev had
framed it and adopted it hy an overwhelming majority, and I
would Jdo so ngain. I would do this because the people of this
Territory have framed the constitution. and I do not believe it
is the part of Congzress to tell them how to make their organie
law. so leng as it is republican in form and not in conflict with
the Constitution and the Declaration of Independence. In other
words, so long as it is not in conflict with a government of the
pecple.

There arce provisions in that constitution that I am strongly
opposed to, but I do not believe for that reason I should vote
to refuse them admission into the TUnion.

In framing the fabric of this Government it was contemplated
and provided that the making of constitutions should be done
by the people. RSystems were inaugnrated for choosing repre-
sentatives and officers to carry out the will of the people in the
three great coordinate branches of the Government, but when

it comes to the making of constitutions this has been left to
the people alone. Constitutions place limitations upon the
different branches of the Government, but let us remember that
the people make constitutions. -

The organic law of a State, the constitution by which they
put limitations and restrictions upon every other branch of
their government, is the people’s law. They make this the
supreme law, and it is not for Congress or Presidents to
tell them how they shall make that law. This power is vested
in the people, or, rather, I should say is inherent in the people.
For these reasons I would not refuse them admittance to this
great Union because I disapproved features of a constitution
they had made, unless that constitution was clearly subversive
of the principles of republican government and repugnant to
the principles of the Constitution and Declaration of Inde-
pendence. T

Now, then, Mr. Chairman, the Committee on the Territories
have, by the resolution recommended by its majority, provided
for the admission of New Mexico and Arizona. It is true they
have submitted to the people of these Territories suggestions
that they make some amendments to their constitutions, but,
mark you, it is only a suggestion. It is not a requirement that
these suggested amendments be made a part of their constitu-
tions. The only requirement is that they go to the ballot box
and express there their own preference as to whether they will
adopt the suggestions. Their adoption is not a condition prece-
dent to their admission into the Union, but in the ekercise of
the rights of freemen they will, at the ballot box, say whether
they approve the suggestions made and whether or not they
will adopt them. For these reasons I can most cheerfully sup-
port this resolution for the admission of New Mexico and Ari-
zona as States in the Union.

The prinecipal amendment offered, or rather suggested, to the
people of New Mexico is a substitute for section 19 of their con-
stitution, which is the section providing for the smendment of
their constitution. The suggested amendment makes their con- |
stitution easier of amendment than is provided in section 19 as
they have adopted it. 'The proposed amendment simply pro-
vides an easier method of changing their organic law, and I am
sure this can furnish no well-considered reason why this propo-
sition made to them and subiaitted to their own determination
would justify a refusal to support the resolution authorizing
their admission to the Union.

Some other amendments are suggested, but, like the above,
they are left to their own determination, and I shall not dwell
upon them, for, as before stated, I am willing to let them make
their own constitution, so long as it is consistent with a free
people’s government.

I am unable to understand why any man, be he Republican
or Democrat, who is actuated by patriotism and by a sense of
justice free from the control of partisan bias or design to gain
political advantage, can vote to refuse either one of these Ter-
ritories statehood. )

Iu fact it seems that all the Members of this House, both
Republican and Democratie, are willing to admit New Mexico;
hut when it comes to the admission of Arizona there is a
halting on the part of some of our Republican friends. They
are not willing to admit Arizona under the constitution framed
by the people of that Territory; not willing to even abide
by the decision of those people as to whether or not they
shuall approve the suggested amendment; but they demand
that they shall change their constitution. that they shall re-
write their fundamental law in one particular, or else they shall
be denied admission to statehood. When we come to consider
what this objection is predicated upon it is difficult to under-
stand why representatives ol a people’s government should
stand up and boldly assert that unless the people of Arizona
shall strike out from their constitution the provision providing
for the recall of members of the judiciary. it shall not be ad-
mitted. I am unable to see any justification for this course in
reason or in justice.

It has been suggested that the fact that when Arizona is ad-
mitted to this Union she will be Democratic: that she will
elect two United States Senators who will be Demoecrats: that
she will elect one Member of this House who will he a Demo-
crat: and will have three Democratic electoral votes; and that
these reasons operate upen the minds of Republicans and cause
them to vote against giving these people their just and natural
richts, Alr, Chairman, this is a reflection upon the patriotism
and the political intezrity of a part of the membership of this
House. I know it is difficult for men to rise above partisan
influence, and I recognize the further faet that a proper party
spirit is not unworthy of the man who believes in the principles
of his party; but, sir, when that influence goes to the ext:\;ﬂ
of causing a representative of the people to cast a vote merely
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for the purpose of strengthening his own party, which violates

the rights of a part of the people of this great country, it is

?ngustmable, to the uttermost, and surely high-minded men

“would scorn the spoil from such foul foray borne.”

I appeal to Republicans to rise above such an influence and
toAdo justice to these people. I accuse no man on this tloor of
belngi controlled by an improper motive, but I recognize the
fact that it is sometimes ditlcuit to let patriotism rise above
party advantage.

The recall of judges is the stumbling block. it seems, in the way
of Arizona in the minds of some. If a Member of this House
honestly believes that that fenture of their constitution is not
republican in form and subversive of the principles of the
Declaration of Independence. he would be justified in casting
his vote against its admission; but when we come to analyze
and consider the real essence of this provision in their consti-
tution I am unable to understand why it will afford a sufficient
reason to justify any man in opposing the admission of the Ter-
ritory upon this ground.

The discussion in this House has hinged around what was
meant by being republican in form. Speakers have undertaken
to define what is meant by republican in form. Extracts have
been quoted and read from many of our great statesmen; lexi-
cons have been consulted and judicial opinions have been ap-
pealed to in the effort to get at a tangible, concrete definition
that would furnish a rule or a standard by which this question
may be decided.

But. Mr. Chairman, it seems to me that the best anthority
to which we can go in search of light on this question is the
fountainhead or the source and beginning of this our own
great Government, the greatest and most perfect of all the
republics in the history of the world—the wisest and the best re-
public that has been evolved by the civilization of man. Our
fathers undertook to form a republic: they built one, and it
occurs to me that there can be no better source of knowledge

_to go to in search of what is republican than to the builders
of this mighty Republic of ours. What is the cardinal principle
upon which it rests? In the formation of this Republic the
underlying principle was the right of the people to form their
government and control it, and the statement in the Declaration
of Independence that governments * deriving their just powers
from the consent of the governed.” and the further statement
that declares “ the right of the people to alter or abolish it and to
institute new government, laving its foundation on such prin-
ciples and organizing its power in such form as to them shall
seem most likely to effect their safety and happiness.,” and the
statement that thisisa “ Government of the people, by the people,
and for the people,” and that other phrase that is contained in
so many of the State constitutions which asserts that * all power
is inherent in the people”; also mark the statements of two of
the wise builders of this governmental fabric:

Mr. James Madison, a member of the Coustitutional Convention,
said: *® * ®* If we resort for a criterion to the different principles
on which different forms of government are established, we may de-
fine a republic to be, or may at least bestow that name on, a govern-
ment which derives all its powers, directly or indirectly, from the great
body of the people, and is administered by persons holding their offices
during pleasure for a limited period or during good behavior. It is
essential to such government that it be derived from the great body of
society and not from any inconsiderable portion or a favored class of

. *# % %" (The Federalist (Hamilton ed.), paper 39, p. 301.)

Another and more pointed definition appears in Chisholm v. Georgia
(2 Dall, 419, 457; 1 L. ed., 440), by Mr. Justice Wilson, a member of
the Constitutional Convention, who but a short time after the adoption
of the Federal Constitution, in adverting to what iS meant by a repub-
lican form of government, remarked: “As a citizen, T know the govern-
ment of that State (Georgia) to be republican, and my short definition
of such a government—one constructed on this principle-—that the su-
. preme power resides in the body of the people.”

One of the framers of the Constitution, Mr. Madison, in No.
43_ of 'the Federalist, in commenting on that clause in the Con-
stitution—section 4, Article IV—which provides that “the
United States shall guarantee to every State in the Union a re-
publican form of government,” said:

. But the authority extends no further than to a guaranty of a repub-
lican form of government, which supposes a preexisting government of
the form which is to be guaranteed. As long, therefore, as the existing
republican forms are continued by the States. they are guaranteed by
the Federal Constitution. Yhenmever the States may choose to sub-
stitute other republican forms, they have a right to do s¢ and to claim
. ‘the Federal guaranty for the latter, The only restriction imposed on
. them is that they shall not change republican for antirepublican con-

. stitutions, a restriction which, it is presumed, will hardly be considered

. a8 a grievance. .

- These are-the fundamental ideas upon which our Government
i3 based, and these basie principles, it occurred to me, should
furpnish the best definition of which is republican in form, be-
cause they furnish the foundation of this the master Republic
of the ages. ~These are the very foundation stones upon which
the fabric of.this Republic rests, and can any man in reason
say that it is unrepublican for a State to reserve the right to

recall an officer or recall a judge when, in the judgment of its
people. they believe they should exercise this power, and wh_en
they employ the republican methods ot doing so by the exercise
of the ballot, that legal expression of a freeman’s will?

Mr. FERRIS., Will the gentleman yield?

Mr. HOUSTON. Yes, sir.

Ar. FERRIS. I had wondered, as the gentleman traveled
along very much the same line of thought and belief that T
have, if he did not recognize that the people of Arizona—it
being a new State. where conditions are rapidly changing, as
they are transforming from the Territory to a State—would
find the right of recall, initiative, and referendum more neces-
sary there than perhaps in any other place?

AMr. HOUSTON. I think it is undoubtedly true that the
centleman is correet. I think it is very reasonable to conclude
that the very conditions to which the distinguished gentle-
man from Oklahoma has alluded would give them a better
reason for the recall than exists in the old and more settled
States.

Mr. FERRIS. And if I may interrupt the gentleman right
in the same connection, having so recently gone over precisely
the same ground in our State, this position is true: But few of
the candidates in a new State are known at all until the time
they are elected. The head of the ticket is the only one that
any attention is paid to whatever, and the officers lower down
on the ticket are voted for just by guess and not by reason of
any personal knowledge of their true worth.

Mr. HOUSTON. I repeat that it is most reasonable that
their conditions make more justification for the exercise of this
power than exists elsewhere. But I want to say this, that they
are a part of this great Nation; they should be clothed with all
the sovereign rights of the people of every other part of it;
they should have the right themselves to pass upon what they
need, as they are upon the ground and best know the conditions
and what thosé conditions demand.

Mr. STEPHENS of Texas. Will the gentleman yield?

Mr. HOUSTON. I will

Mr. STEPHENS of Texas. Is it not a fact that for 50 years,
ever since there was an organization of the Territory of Ari-
zona, they have lived under a system of Federal judges, and
those men, except possibly in very few instances—none that I
know of—have been sent there from other States, have no sym-
pathy with the people, and the people have been ruled by the
Federal courts? They are not accustomed to having men whom
they have elected themselves, and for that reason they are jus-
tified, in my opinion, in not wanting to continuc the conditions
they have been under for the last 50 years. And I think it is
a complete justification of the people of Arizona in having the
recall in the counstitution.

Mr. HOUSTON. I have no doubt that their judiciary having
been an appointive one, that their judges having been furnished
to them from Washington, that the fact that they have not had
the right to make the selection of their own members of the
judiciary operates very largely to create a strong desire on
their part to select their own judges, and not only to select them
but to control and regulate the tenure of their office as they see
proper to do. You may doubt the wisdom of the recall, but you
can not in reason say that it is unrepublican.

So, Mr. Chairman, our Republic, the greatest of all republics
and the greatest of all nations, was laid out upon the express
prineciple that all power belongs to the people, and I say to you
that no man need be alarmed when they are given, or rather
when they choose to exercise this power of recall. I have an
abiding faith that in their wisdom they will solve this new
departure, in a sense, as they have solved other questions when
met and tried. [Applause.] .

I do not fear disaster or ruin from the exercise or use of a
power inherent in the cardinal principles enunciated by the
framers of this Government. The wisdom of their building
grows upon the world with the advancing years, and the timbers
that they laid beneath the national fabric are sound, secure, and
safe. ' ;

Do not misunderstand me. I do not favor the recall of judges.
I have known no conditions or cause to eall for the use of such
a power. I believe the people should always have the right and
power to elect their judges; to fix their term of office, say'._for
eight, six, or two years; then if they choose to reserve the right
to terminate the tenure of office at an earlier period it is only
the exercise of their natural and inherent right to do so. The
wisdom of this method may be doubted, but there is no founda-
tion for the claim that they have not the right to adopt it if
they choose, or that it is unrepublican,

There is a growing disposition in this country on the part of
the people to take more active part in the management of their
Government, and this is a healthy and a hopeful sign. The
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growing sentiment in some parts of the country in favor of the
initiative, the referendum, and recall is but a manifestation on
the part of the people to take hold of and to control their own
governmental agencies. This is” by no means an unhealthy
symptom,

. The fact that the people are on the watch and alive to gov-
ernmental affairs gives the best guaranty of success to our
Nation and is the brightest promise of the full perfection and
perpetuation of a peeple’s Government. In their zeal they may
make mistakes and call into use untried methods that may
prove unwise, but on sober reflection, guided by the experience
they will have, they will work out these problems and select
the good and discard the bad. This must be true if our Govern-
ment shall stand, for the judgment of the masses is the final
and last voice in controlling the destinies of this country. The
more interest they take in its management the better citizens
they become and more capable to exercise the rights of freemen
and to maintain and perpetuate a people’s form of government.
So, after all, there is nothing in this feature to alarm us. If
any part of the American people see proper to adopt it, they can
test it. They can try it upon its merits and pass upon its vir-
tue; and I for one shall not be frightened to leave a ques-
tion of this kind te the solution of any State that, in its own
sovereign capacity, sees prover te make the experiment.

I have confidence in the judiciary of our country. It is a
matter of pride to our Nation that almost invariably the judges
have been upright and just. The present system among the
States has weoerked well, and to establish the reeall wounld be an
innovation. that, I believe. would be found wupon trial to be
impracticable and unwise and one that the people would abandon
if it were put in operation; but, Mr. Chairman, that they have
the right, in accordance with our republican institutions, to
establish this recall I do not think admits of doubt.

For this Congress to exercise the physical power it has to
keep Arizona out of the Union because of this feature in its
constitution would be an arbitrary exercise of that power that,
to my mind, would be utterly unrepublican and even worse
than monarechial; it would be despotic. To recognize the right
of the people to elect a judge for a given period of time, say,
eight, six, or twe years, it seems to me, embraces the right to
recall that judee or limit his term to a less period if conditions
arise that, in their judgment, demand such action.

I think it unwise to go further than to fix his term of office;
I think this has proved all sufiicient in our country. I think it
will stand the test of all conditions that may arise, but I can
not say it is unrepublican for a State to exercise the power
of recall if in thelr sovereign capacity they see proper to
do so.

In voting to allow Arizona to exercise her own preference as
to this feature of her constitution we do not indorse the recall
of judges, but we do indorse local self-government and the right
of the State to control its own affairs. It is a strained con-
clusion to reieh when you assume that a vote to admit Arizona
with the privilece of passing upon this recall feature is an
indovsement of the recall, It is an unwarranted conelusion that
if ecarried to its ultimate end would deprive them of the right
and power to form their own constitution. What could be
more unrepublican 1bLan that? teware lest in the name
of republicanism you act the part of the usurper and the
tyrant. If yon do not allow them fo exercise this sovereign
right you have utterly trampled under foot the principles
of republicanism, of home rule, and local self-government.
[Applause.]

Mr. Chairman, as said before, I do not favor the recall of
judges; I do not believe in it as a policy of State government:
but I do not subscribe to the argument that it would take
away from the judge the snirit of independent desire to do
right. The man or the judge has but a poor opinion of Amer-
jican citizenship who fears to do right less he incur their dis-
approval. To the honest man who desires to serve and win
the approbation of his countrymen there exists every reason
and inducement to do rizght and to discharge his duty faith-
fully and according to the law as it is written. The character
and history of the American people furnish no reason to fear
that they will destroy or condemn the faithful and eficient
public officer; on the contrary, they honor and sustain a
man who does his duty fearlessly and according to his con-
science.

I trust these two Territories will not longer be kept out of
their just rights.

There is no excuse for longer delay.

They love our institutions and, what is more, they under-
stand them.

%n peace aand war they have shown their patriotism and
valor.

Let the promise of statehood that has been
lips be put into practice.

Let not partisanship longer stand £in their way. Let us re-
deem the plighted faith of this Nation and remove this reproach
upon our sacred honor by admitting these Territories as full
s%sters]into our great body of Commonwealths, [Loud ap-
plause. .

Mr. LANGHAM. Mr. Chairman, I yield 30 minutes to the
gentleman from Oklahoma [Mr. McGuire]. [Applause.]

Mr. McGUIRE of Oklahoma. Mr. Chairman, I have been for
a number of years interested in the application of New Mexico
and Arizona for admission into the Union. I had the honor
of serving as the Delegate to Congress from Oklahoma before
that State was admitted, and during that service was for more
than four years a member of the Committee on tlie Territories
in this House. :

The question of the admission of New Mexico and Arizona
was considered at that time, and I became to a greater or less
extent familiar with their claims to admission into the Union.
There was a difference of opinion in the committee as to the
relative merits of these Territories, many Members of the House
believing that the two Territories should be united to comprise
one State,and the bill which was ultimately recommended by the
committee provided that there should be one State formed from
these two Territories. Such a provision would give it a vast
area, equal in size to the State of Texas. It was believed by
many that the physical features as well as the climatic condi-
tions of these Territories would never support & population
equal in numbers to that of the average State of the Union
unless they were united into one State. On the other hand,
many Members believed that they should be separate States,
and those differences of opinion resulted in a long and at times
an almost bitter struggle in Congress, particularly at the other
end of the Capitol, and it was because of those differences
that these two Territories failed of admission at that time.

The Constitution of the United States provides—

New States may be admitted by the Congress into this Union—
but leaves the method of admission to the Congress. Few
States heretofore admitted have had objectionable provisions
in their proposed constitutions, and the most notable, perhaps,
of any whose coustitutions have contained objectionable pro-
visions was the State of Oklahoma, which I have the honor
to represent in part. There were a number of provisions in
our constitution which are almost identical with certain of the
provisions of the constitution of Arizona, and it was seriously
questioned at the time of our admission whether our consti-
tution with respect to the initiative and referendum was repub-
lican in form. Howerver, the Congress left that question to be
determined by the President of the United States, who approved
the constitution in that form and issued his proclamation ad-
mitting Oklahoma to the TUnion.

Personally, I do not believe that the provisions for the initia-
tive and referendum are repugnant to the Constitution of the
Tnited States. The evident purpose of these provisions is:
First, that the people may direct legislative bodies by them-
selves initiating the Kkind and character of legislation desired;
second, that the people may pass judgment upon important
legislation, and approve or disapprove at the ballot box legis-
lative acts before they become effective. It has always been
my contention that the constitution of Oklabhoma does not give
the initiative and referendum a fair chance, for the reasen that
two-thirds of both branches of the State legislature, by votiug
for a measure, may preclude the possibility of any expression
whatever on that measure by the people of my State, and I have
the same objection to the provisions in the constitution of
Arizona, for the reason that it is almost verbatim with the
constitution of Oklahoma, and the meaning is exactly the same.

The particular provision to which I refer in the Arizona con-
stitution reads as follows:

(3) The second of these reserved powers is the referendum. TUnder
this power the icgislature, or § per cent of the qualified electors, may
order the submission to the people at the polls of any measure, or
item, section. or part of any measure, enacted by the legislature, except
laws immediately necessary for the preservation of the public peace,
health, or safety, or for the support and maintenance of the depart-
ments of the State government and State institutions: but to allow
opportunity for referendum petitions, no act passed by the legislature
shall be operative for 90 days after the close of the session of the
legislature enacting such measure, except such as require earlier opera-
tion to preserve the public peace, health, or safety, or to provide
approprintions for the support and maintenance of the departments of
State and of State institutions: Provided, That no such emergency
measure shall be considered passed by the legislature unless it shall
state in a separate section why it is necessary that it shall become
immediately operative. and shall be approved by the affirmative votes of
two-thirds of the members elected to each house of the legislature,
taken by roll call of ayes and nays. and also approved by the governor:
and should such measure be vetoed by the governor, it shall not lmrmxrgg
a law unless it shall be approved by the votes of three«»fournbs :all he
members elected to each house of the legislature, taken by ro
ayes and nays.

so long on our
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The intent of this provisicn is to refer to the people, if thought
necessary cither by the legislature or by 5 per cent of the
qualified electors, any measure except laws immediately neces-
sary for the preservation of the public peace, health, or safety.
or for the support and maintenance of the departments of the
State government and of the State institutions.

But four years of operation under this provision in Okla-
Loma’s coustirution has proven conciusively its ineffectiveness
with a vicious oy incompetent legislature which caves nothing
for the spirit of the constirurien. The first legislature of Okla-
homa Iad a Demwocratic majority of wmore than two-thirds in
each house. They were intense!y partisan; their prineipal busi-
ness was to play politics—the c¢enstitution and the people be
dammned—as is evidenced by the faer that our of 213 legislative
acts they evaded this constitutional provision in 149 of them
by declaring with a two-thirds majority that the act passed
was for the preservarion of the public peace, health, and safety.

For example, the foilowine are some of the acts to which the
emergency clause was atiaebed, acts whieh show on their face
the incempetency and stupidity of the men who were supposed
to represent the people. At the time of the couvening of the
legislature we Lkad a wonpartisan election law, which was
changed by that legislature and supplanted by the most in-
famous election law this country has ever known; and to accom-
plish their purpose and to prevent its going to the people for
approval or disapproval they attached the emergency clause.
-and declared that this law was for the public peace. heaith, and
safety, thereby taking advantage of a comstitutional provision
the supposed purpose of which was to protect the people from
just this kind of a legislature, and using it to further their
own vicious political purposes, stultifying themselves and de-
grading our constitution.

I sincerely hope that no legislative body could be found in
any other State of the Union which would exhibit such a studied
purpose to evade the spirit of the constitution of its State, but
as a precaution against such vicious legislative conduct, I trust
that Arizona will take advantage of the experience of the people
of Oklahoma and amend this paragraph so that there may be
no way for her future legislatures to pervert it, avoid it, or mis-
construe its meaning.

While I have never been an advocate of the principle of the
initintive and referendum. yet I see no great disadvantage in
them save and except the probability of the multiplying of elec-
tions and the expense incident thereto, as well as the agitation
and fomentation which are always the natural product of too
frequent campaigns. Without the initiative and referendum, the
people at recurring elections select new representatives where
the old ones have been unfaithful to a trust or reelect the old
ones where they have proven competent and efficient. Mistakes
always have been and always will be remedied by the people.
and the only advantage of the initiative and referendum is that
the people bear the additional expense for an earlier expression
of approval or disapproval at the polls of that which the legisla-
ture has enacted into law.

If the people of Arizona want the initiative and referendum,
they are entitled to it; but they should have the genuine article,
so as to give it a fair chance, and not a mere pretense such as
we have in Oklahoma.

The trouble with the initiative and referendwin provisions of
Oklahoma’s constitution is that they were written for campaign
purposes and not for an effective and basic organic law of a
great State. The members of that convention in the preceding
campaign had taken advantage of every political fad and fancy.
Many of them had promised openly that they would be for and
privately that they would not be for this and that provision, as
occasion might demand. It was a campaign of promises and
empty pledges by persons who had no record from which they
could be judged, and nnder such conditions it was but natural
they should straddle all questions where there was a difference
of opinion. The Democratic Party had an overwhelming ma-
jority in that convention, and they knew as soon as the constitu-
tion was completed they must go before the people immediately
in another campaign. They wanted the vote of those who were
for the initiative and referendum and they must have the vote
of those opposed to the initiative and referendum. Hence our
constitutional provision, which is meaningless - with respect
thereto, when a political party is strong enough to kill it by a
two-thirds vote.

-But I have not mentioned the only instance where they
“were able to disregard and trample under foot this provisio
For example, on page 90 of the constitu-
tion of Oklahoma, section 35 reads as follows:

“'Spe. 85. All ¢ indebtedness authorized to be incurre
thes Ec%nsc?'tﬁ%ilgnzgebc?négiion of the proposed State of Oklahoma,dagg

of holding the election for the ratification or rejection of
a}thxl’sexcgggiguﬁon and gfor the election of officers of a full State gov-

ernment, which shall remain unpaid after the approprintion made by
the Congress of the United States has been exhausted arve hereby as-
sumed by the State; and it is hereby made the duty of the legislature
at its first session to provide for the payment of same: Provided,
That the debts and indebtedness the payment of which is hereby as-
sumed by the State shall not include any debt or expeanse gs a salary
or compensation of the delegates of the constitutional convention.

The House will cbserve that all expenses incurred by the
comnstitutional convention net appropriated for by Congress in
the enabling act were assmued by the State excopt the zalarios
or compensation of delegates to the constitutional convention.
You ask why this provision in our coastitution. That same
question bhas been asked many times by people who do not
understand conditions as they existed at that time in Oklahoma.
That constitutional convention had taken six months to write
a coustitution where the average coustitutional eonventions of
the different States had taken less than 30 days. The people
were indignant at the time used and the expenses incurred by
the convention, and this indignation was understood by the
members to such an extent that swhen they bhad under discus-
sion the question of the recall, during the latter days of the
convention, the president of the couvention stated that if they
had the recall at thut time there would not be enongh of the
members left to constitute a quorum; and the facis are that
they were forced to insert the frivolous provision in the organie
law of a great State that the State would not assume the pay-
ment of their salaries, with the hope of reestablishing them-
selves and of gaining the favor of the people for the coming
campaign. And they never failed to mention in their speeches
that while the constitutional convention was expensive the
members had refused to take their saluries.

But swhen the legislature met, immediately after the eclection,
that overwhelming Democratic majority not enly veoted to pay
the salaries of the members of the convention, but they de-
clared that it was for the public peace, health, and safety of
the people to do it. Suppose in this case they had not made a
plaything of our constitution and had not thrown to the winds
the rights of the people, and had referred this question of their
salaries to the people so short a time after their pledges-that
they never would take their salaries. The prevision would
have been overwhelmingly defeated at the polls. But they not
only failed to refer it to the people, but by their act in attach-
ing to it this publie-peace, health, and safety elause they nulli-
fied that provision of the constitution which was supposedly
the guaranty to the people of the right of the referendum.

These are only two examples of the 149 measures of similar
character which were passed with the attached eniergency clause
for the peace, health, and safety of the people. Had we not
had so recent an example, an object lesson so entirely con-
clusive as to its effect, we would think such procedure in a
civilized community beyond the limit of legisiative perfidy. It
has been suggested that the people of Arizona weuld not take
such advantage of their own constitution. That may be true,
but inasmuch as it has been done in another State it iS not
at all improbable that at some time in the future the same
vicious practices may be repeated in Arizona; and it is for
that reason that I am now calling the attention of Congress
and the country as well as of the people of Arizona to the
villainy which may be consummated under this provision of
their proposed constitution.

Now, as to the provision for the recall in this proposed con-
stitution. I never have been and am not now in favor of that
provision. While I do not believe anything serious would
come of it, except as to the judiciary, yet I am not eof the opin-
ion that any good can follow. The average tenure of office in
the United States, both in Federal and State offices, is very
short as compared with other countries. .For instance. a Mem-
ber of Congress must meet the judgment of the people every
two years, leaving scarcely time to call and hold an election
before his term of office has expired.

The same is true of the State legislatures of the various
States, they seldom having a provision for more than two yesrs
of service. That, in my judgment, is only a sufficient length of
time to give any officer a fair chance to be understood by bhis
constituents. If he makes a mistake, his own party, as a rule,
repudiates him, for the reason that the strengest and best men
of the country must be presented for the judgment of a reading
and intelligent people. And in a country where we have a gov-
ernment by political parties, as is always the case in every
representative government, every public officer must stand the
test of accusations from the opposing political party, of being
continnously watched, of having his every officinl act serutinized,
a condition which leaves a very narrow margin for the publie
official, and one which, I believe, renders absolutely unnecessary
this provision of the recall.

That which I have said regarding public officials in general,
and a great deal more, may be said of the judieiary of the States
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of the Union. Their tenure is short; their business is to settle
the differences of contending litigants, and no difference how
able nor how just the judge, the defeated litigant will complain.
It is always an easy matter to get 20 per cent of the opposition
party to petition for the removal of any officer, judges included.
And when you inaugurate the recall under the provisions of this
constitution, the weaker of the judiciary may dodge the ques-
tions so necessary to be settled honestly, squarely, and fairly
upon the law and the evidence without fear or favor. And
not only that; the real lawyer, the conscientious jurist, the man
of splendid and superior qualities—in other words, the very
kind of man whom we should seek for the bench—would not
hazard his reputation for discretion, fairness, and integrity by
submitting himself to the dissatisfaction of contending litigants,
the machinations of opposing political parties, and the passing
whim of malcontents.

What we should have is the best judicial material of the coun-
try. Without the recall we may have it; with the recall it is
impossible to get it. There may be isolated cases of unfaithful
judges, but the rule is entirely the other way. Our confidence
in the American judiciary has thus far seldom been misplaced.
Under the present practice we obtain the highest standard of
American citizenship for the bench. Under this proposed consti-
tution, I am convinced, that standard will be lowered rather
than elevated. It may do but little harm to test it, but I bave
looked in vain for its justification.

It is my Lope that New Mexico and Arizona may be admitted

‘to the Union, and I hope to see them admitted.on an equal foot-
ing with the other States. I have confiGence enough to believe
that their people will ultimately work out their own salvation,
but I should like to see them come without this expression of
distrust embodied in the fundamental law of their States.

Mr. FLOOD of Virginia. Mr. Chairman, I yield 50 minutes
to the gentleman from New York [Mr. LirrLETON]. [Applause.]

Mr. LITTLETON. Mr. Chairman, I did not intend when this
discussion began, and as it proceeded, to take part in it. In
fact, I was willing then, as I am willing now, to vote for the
admission of New Mexico and Arizona into the Union with or
without the amendments that are suggested in the report of
the committee. My reason for occupying the time of the com-
mittee and for soliciting a portion of the time from the chair-
man is that there has been disclosed in the debate, and there
is disclosed in one of the constitutions submitted, a tendency,
if not an announced principle, which primarily as an American,
but, secondarily, as a Democrat, I protest against,

I have fully realized in my short service here that howerver
active I may have been at the bar, it leaves me new, young, and
unsteady on my feet in the great parliamentary business of
this country, and I would willingly have foregone the oppor-
tunity and the honor of submitting my views at this time under
the apprehension which grew out of that unsteadiness, if I did
not feel constrained by what I believe to be a sense of public
duty, to call the attention of the committee to the objections
which I entertain against these tendencies and the principle an-
nounced in the Arizona constitution.

I share with the most democratic of Democrats the convie-

tion that all power resides finally in the bosom of the whole .

peonle, and I share with them their enthusiastic support of the
proposition that this power may be exercised by the people to
alter or to abelish the government under which they live. DBut
I think it wonld be prudent and wise if we should for a moment
reexamine the structure of our own Government, and particu-
larly that instrument for public control which was fashioned
by the hands of our forebears, which for more than a hundred
years has sustained a great civilization and which has enabled
us fo take our place among the nations of the earth.

The structure of this Government, as I understand it. and
the structure which has been more or less imitated by cur State
governments which have lately come into the Union and those
State governments which are comprised in the original Thirfecn
States. was, as I have become fully convinced, distinetly, inten-
tionally, and wholly representative in form.

Much has been said here in this discussion as to what is meant
by “republican form of government.” The clause in the Con-
stitution under which this discussion has been had is rather
unusual in its phraseclogy. It says:

The Trited States shall guarantee to every State in this Tnion a
republican form of goveroment, and shall protect each of them against
invasion, and con application of the legislature or of the executive
against domestic violence.

I should have been pleased, Mr. Chairman, could I per-
suade myself that the language employed in that section of the
Constitution, referring to a republican form of government,
really meant a guaranty of representative government. In the
first investigation which I attempted to make I did, indeed,

persuade myself that what was intended was that there should
be a guaranty of a representative form of government, and that
any government which did not rise to the standard of a repre-
sentative form of government would not meet the requirements
of this section of the Constitution. I must, however, in the
utmost candor, admit that I have not been able to vindicate
wholly the position in which I first found myself, and I am
not now able to say that I believe that the words “ republican
in form,” as here used, carry with them a guaranty of a dis-
tinctly representative form of government. If I did so, I would
not vote for the admission of Arizona into the Union; and, I
am free to confess, I would not know how to treat those States
in the Union which have adopted the initiative, referendum,
and recall, which I sincerely believe to be opposed to a repre-
sentative form of government.

But on an examination of the authorities with which, and
for the submission of which, I crave the indulgence of the com-
mittee, I find the best authority upon the question does not use
the words “republican” and “representative” in anything like
a synonymous sense. Mr. Cooley says:

The principles of republican government are not a set of inflexible
rules, vital and active in the Constitution, though unexpressed, but
they are subject to variation and modification from motives of policy
and public necessity; and it is only in those particulars in which ex-
perience has demonstrated any departure from the settled practice to
work injustice or confusion that we shall discover an incorporation of
them in the Constitution in such form as to make them definite rules
of action under all circumstances.

May I draw the attention of the committee to a brief exami-
nation of our exact positicn in the effort ic distinguish be-
tween a representative and a republican form of government,
and in that connection may I ask you to consider the further
declaration of Mr. Cooley in his work on constitutional limita-
tions? He says:

In every sovereign State there resides an absolute and uncontrolled
power of legislation. In Great DBritain this complete power rests in
the Parliament; in the American States it resides in the people them-
selves as an organized body politic. But the people, by creating the Con-
stitution of the United States, have delegated this power as to certain
subjects and under certain restrictions to the Congress of the Union;
and that portion they can pot resume, except as may be done through
amendment of the National Constitution. For the exercise of legisla-
tive power, subject to this limitation, they create, by their State con-
stitution, a legislative department upon which they confer it; and,
granting it in general terms, they must be understood to grant the
whole legislative power which they possessed, except so far as at the
same time they saw fit to impose restrictions.

Just what is now proposed in the Arizona constitution—

While, therefore, the Parliament of Great Britain possesses completely
the absolute and uncontrolled power of legislation, the legislative
bodies of the American States possess the same power except, first, as
it may have been limited by the Constitution of the United States, and,
second, as it may have been limited by the constitution of the State.
A legislative act can not therefore be declared void, unless its conflict
with one of these two instruments can be pointed out.

Now, the proposition in the Arizona constitution is to reserve
to the people of Arizona the right to initiate legislation upon a
certain percentage, and also to reserve to them the right to com-
pel the submission to them of legislation which has been wholly
or partially enacted.

I am well aware of the earnestness of the advocates of the
initiative, referendum. and recall. I have heard upon this floor
the assertion that to eppose them is practically to distrust the
people, Let me call the attenion of my friends to the fact that
by this proposed program theyx are confounding and confusing
the power of tke people to erect a great organic structure of a
State with the power of ordinary legislation conferred upon the
legislative branch of that State. They seem to have lost sight
of the faet that when there is a constitution. as there no doubt
will be in Arizona, and the people, in addition to that, initiate
legislation, as they no doubt will, as that legislation is adopted
by the people, the difference between the organic law as it is
written in the counstitution and the initiative legislation wvhich
they propose to adopt will be one of form rather than of sub-
stance, for the organic law and the legislation thus adopted
will be no different in source or no different in the method of
adoption, angd therefore primarily will be the law arising from
the supreme expressed will of the people; and every act of the
people, either by initiative legislation or by legislation which
has gonme through the process of the referendum, will derive its
force and its power from exactly the same source as does the
constitution.

Let me submit, Mr. Chairman, for a moment to the considera-
tion of the committee what I regard as the best definition
available to me of a constitution:

What is a constitution? It is a form of government delineated by

the mighty hand of the people in works in which the first princi lgegt

fundamental law are established. The constitution is certain an s
It contains the permanent will of the people and is the supr;t:de 3_.;: 0!

the land. It {s paramount to the power of the legislature,
revoked and altered only by the poswer that made it.
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That is from a decision in Second Dallas of our Supreme
Court Reports. And may I submit another definition? 7The
supreme court of Arkansas.said:

What is a constitution? The constitution of an American State is the
supreme, organized, and written will of the people acting in convention,
assigning to the different dapartments of the government their respec-
tive powers. It may limit and control the action of those departments,
or it may confer upon them any extent of power not incompatible with
the Federal compact. By an ‘inspection and examination of all the
constitutions of our country they will be found to be nothing more than
so many restricticns or limirtations upon the departments of the govern-
ment and the people.

Taking rhe initiative separately and apart fromn the referen-
dum in the Arizona constitution, what is it designed to accom-
plish? Our friends say, " We desire to place in the hands of
the people the power to initiate legislation which a legislature
may have failed to initiate.” They say that those of us who
are opposed to their program have shown a distrust of the
people. Let me call their attention to the fact that it is not a
matrter of right or power. It is really a matter of sound wisdom
in the conduct of a great government. Those who went before
us, and laid deep those foundations to which we so often recur
and with which we so often consulr, knew that it was necessary
and wise to guard against the power of the majority just as it
had been necessary and wise to guard against the power of a
tyrant in a monarchy. [Applause.]

Those men understood—they had drunk deep drafts of in-
formation from the great wells of the lawgivers of the earth—
that they must so construct the organic law of this land that
there should be embedded within it great and sacred rights
against which neither the protests of the minority nor the
passions of the majority should prevail, and that the final deter-
mination of the rights of both should find its lodgment in the
great judicial system of this country.

You say—those of you who are in favor of this program—
that you wish to put it in the power of the people to initiate
legislation in your State. Where, in the final and full phi-
losophy of your doctrine, will your Supreme Court be? What
will be its status? You may write into the Arizona constitu-
tion that any law that conflicts with that constitution shall be
unconstitutional and the courts may so declare it; but if you
give to the people of that State the power, through the legisla-
ture, or in conjunction with the legislature, to make any day
in the year by the initiative any law, or to have referred to
them any law proposed by the legislature. you are in fact pro-
viding for legislation, in the ordinary sense, whose source.
whose power, and whose binding effect shall be as great and as
final as the organic law expressed in your counstifution.

What will be the attitude of the courts of the State if they
are called upon to review a legislative act which has been
brought abcut by the initiative through the medium of the
people? IIow will they approach the question of declaring that
kind of a law to be in conflict with the constitution of the
State, especially when they know that it and they spring from
the same source?

I say, my friends, you may protest that it is a distrust of
the people, but it is really yourselves who are destroying trust
in the people—that supreme and definite trust which was cre-
ated in the inception and which has been maintained in the
development of this Government. You say to me that I do
not trust the people, but I tell you that I trust them more
than you do, for I trust them to choose their representatives
and to compel their representatives to respond to their will,
to do their final bidding, to represent them, and to achieve
for them in a representative capacity what the people them-
selves in their multifarious occupations can not achieve. -You
who favor these particular lasws do not trust the people because
you are not willing that they should choose their representa-
tives, and you have not faith in them that they can compel
their representatives to respond to their will

The referendum in all its essentials does not differ from the
initiative. Our friends have said to us, and we have seen it
published, but without foundation, that there has been a break-
down in representative government. Mr. Chairman, I challenge
any man to find any era in American history in which the leg-
islative and executive branches of the Government have been so
keenly sensible of the popular will as they are to-day. There
may be occasions, there may be places, in which there has been
a breakdown, but as a general proposition it iS not true. The
‘whole world to-day is governed by some system of representa-
tion—in science, in art, in commerce, in banking, in law, in

rship—wherever the human race has made
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.or advancement. If you will analyze the sources of that devel-
opment you will find that it has resulted and depends upon the
judgment of those who have the selection of the man, and the
final fulfillment of that judgment by that man in his representa-

tive capacity.

Let me draw your attention to the early opinions of the great
statesmen of this country on the question of representative gov-
ernment. Mr., Webster said, in the case of Luther v. Borden,

in the Seventh of Howard:

_Let me state what [ understand these principles to be. The first Is,
that the people are the source of all political power. Everyone believes
this. Where else is there any power? There is no hereditary legisla-
ture; no larze property; no throne; no nrimogeniture. Everybody may
buy and seil, There is an equality of rights. Anyone who should
look to any other source of power than the people would be as much
out of his” mind as Don Quixote. wheo imagined that he saw things
which did not exist. let us all admit {hat the people are sovereign.
Jay said that in this country there were many sovereigns and no sub-
ject. A portion of this sovervizn p()\\'el"hns‘l)eeu delegated to govern-
ment, which represents aud spenks the will of the people as far as they
chose to delegate their power.  Congress have not all.  The State gov-
ernments have not all.  The Constiturion of the United States does not
speak of the government. It says the United States, Nor does it
speak of State governments. It says the States, but it recognizes gov-
ernments as existinz, The people must have representatives. In Eng-
land the representative system originated not as a matter of right. but
because it was called by the king. The people complained sometimes
that they had to send up burgesses. At last there grew up a consti-
tutional representation of the people. In our system it grew up dif-
ferently. It was because the people could not act in mauass, and the
right to choose a representative is every man's portion of sovereign
power. Suffrage is a delegation of political power to some individual.
Hence the right must be guarded and protected against force or fraud.
That is one principle. Another is that the qualitication which entitles
a man to vote must be prescribed by previous laws directing how it Is
to be exercised. and also that the resuits shall be certified to some cen-
ral power so that the vote may tell. We know no other principle. If
you zo beyond these, you g» wide of the American track. One principle
is that the people often limit their government; another, that they often
limit themselves.

Let us turn from New England to the South and consult a

southern writer upon this subject. Our minds naturally turn
to that distinguished and venerable Virginian, who so long
adorned this Chamber and at whose feet so many men in
America gathered instruction and learning, John Randolph
Tucker, of Virginia. He said:

Representation is the modern method by which the will of a great
multitude may express itself through an elected body of men for delib-
eration in lawmaking. It is the only practicable way by which a large
country can give expression to its will in deliberate legislation. Give
the suffrage to the people, let lawmaking be in the hands of their
repregentatives, and make the representatives responsible at short
periods to the popular judgment, and the rights of men will be safe,
for they will select only such as will protect their rights and dismiss
those who. upon trial, will not. True representation is a security
against wrong and abuse in lawmaking.

If we leave these great and wise philosophers to one side
and consult the Supreme Court of the United States, we will
find. in the case of In re Duncan (139 U. 8.), that court adopt-
ing the language of Mr. Webster, just quoted, and proceeding
further to say:

By the Constitution a republican form of government is guaranteed
to every State in the Union, and the distinguishing feature of that form
iz the right of the people to choose their own officers for governmental
administration and pass their own laws in virtue of the legislative
power reposed in representative bodles, whose legitimate aets may be
said to be those of the people themselves., But while the people are
thus the source of political power their governments, National and
State, have been limited by written constitutions, and they have them-
selves thereby set bounds to their own power as against the sudden
impulses of mere majorities.

Then the Chief Justice takes up Mr. Webster’s argument in
the case of Luther v. Borden, and he says:

Mr. Webster's argument in that case took a wider sweep and con-
tained a masterly statement of the American system of government as
recognizing that the people are the source of all political power, but
that as the exercise of governmental powers immediately by the people
themselves is impracticable they must be exercised by representatives
of the people; that tke basis of representation is suffrage; that the right
of suffrage must be protected and its exercise prescribed by previous
law and the results ascertained by some certain rule; that through its
regulated exercise each man's power tells in the constitution ¢f the
government and in the enactment of laws; that the people limit them-
selves in regard to the qualifications of electors and the qualifications
of the elected, and to certain forms for the conduct of elections; that
our liberty is the liberty secured by the regular action of popular
powsr, taking place and ascertained in accordance with legal and
authentic modes; and that the Constitution and laws do not proceed
on the ground of revelution or any right of revolution, but on the idea
of results achieved by orderly action under the authority of existing
rovernments, proceedings outside of which are not contemplated by our

institutions. .

I could multiply the authorities on this subject, Mr. Chair-.

man, but, as my time is limited, I shall call the attention of the
committee to but a few more.
by a court of respectable standing that laws enacted by the peo-
ple in the method proposed in the Arizona constitution are in
contravention of the Constitution of the United States. For
example, in the case of Rice v. Foster, in the State of Delaware,
it has been held:

Although the people have the power, in conformity with its provi-
sions, to alter the Constitution, under no circumstances can they, so
{gevgo%sthe land, establish a democracy or any other than a republican
form of government. :

And this, the court went on to declare, would in effect be
done should the electorate be given a direct legislative power.

It has been held in this country-

the Constitution of the United States remains the paramount,
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“In the State of New York, in the case of Barto ». Himrod,
the court said:

It is mnot :denied that a valld statute may be passed to take effBec'%i
upo ut |
such a statute, when it comes from the hand of the legislature, must be:

The event or |
change of -circumstances -on which 2 law ‘may be made to take effect |
uch as in the judgment of the legislature affects the question |

n the happening of some future evemt, certain or uncertain.

* * *

=2 law in presenti to take effect in futuro.

aust be B

of the expediency of the law; an event on which the expediency of the:
g On this question of |

law, in the judgment of the lawmakers, depends. O
expediency the legislature must exercise its own judgment definitely
end finally. * * * But in the present case mo such event or change
_gf circumstances affecting the expediency of the law was expected to

appen.
considered. did not depend on a ‘vote of the people.
or inexpedient before ?léw.t

f it was unwise

than the vote of the people on the identical question which the Consti-
#ution makes it the «duty of the legislature ‘itself to «decide. * * ¥
The government of the State is democratic, and it is a rTepresentative
democracy, and in passing general laws the people act only through
their representatives in ‘the legislature.

In addition to this, let me call your attention {o so eminent |
un huthority as Mr. Madison, in so far as what he says may |
apply to the proposed program in the Arizona constitution; for:

1he question here really is, Shall we descend from the estab-
lished position of a representative government to try the uncer-
tain experiment of pure democracy upon a great continent?
Mr. Madison said:

From this view of the subject it may be concluded that a pure
demccracy, by which I mean a society consisting of a small number
0f «citizens whoe assemble and administer the government in person,
can admit of no cure for the mischiefs of faction. A common passion
or interest will in almost every case be felt by a majority of the
whole; a communication and conecert result from the form of govern-
ment itself, and there is nothing to check the inducements to sacrifice
the sveaker party or an obnoxious individual. Hence it is that such
democracies have ever been spectacles of turbulence and contention;
have ever been found incompatible with personal security or the rights
iof property, and have in general been as short in their lives as they
have been violent in their deaths.

A republie, by which I mean a2 government in which the scheme of
Tepresentation takes place, opens a different prospect and promises the
cure for which we are seeking., ILet us examine the points in which
it differs from the pure democracy and we shall comprehend both the
nature of the cure and the efficacy which it must derive from the
union.

The two great points of difference between the democracy and a
republic are: Iirst, the delegation of the government in the latter to

a small numbar of citizens elected by the Test.
* * * The effect of the first difference is, on the ome hand, to
refine and enlarge the public views by passing them through the

medium of a chosen body of citizens whose wisdom may best discern
the true interest of their country, end whoese patriotism and love of
justice will be least likely to sacrifice it to temporary or partial con-
siderations. Under such 2 regulation, it may well happen that the
public voice, procounced by the renresentatives of the people, will be
more consonant to the public good than if pronounced by the people
themselves convened for the purpose.

Now, permit me to read a quotation from Mr. Jefferson npon
this subject, in a letter which he wrote to M. Coray:

Modern times have discovered the only device by which the equal
rights of man cau be secured, to wit, government by the people acting

‘The wisdom or expediency of the free-school law, abstractly

i vote was taken, it was equally so afterwards. |
The cvent on which the act was made to fake effect was nothing else !

not in person but by representatives chosen by themselves—that is to !

say, by every man of ripe vears and sane mind who either contributes
by his purse or person to the support of his country.

him others of the great men who illumined the literature of the
world with the I'ederalisi.
and Story. I will for a
and call attention to the very fountain source of the one great
work distinetly devoted to representative government. Alr.
Mill says:

From these accumulated considerations it is evident that the only
government which can fully satisfy all the cxigencies of the soci
state is one in which the whole people participate; that any partici-
pation, even in the smallest public function, is uscful: that the par-
ticination should everywhere be as great as the gencral degree of the
improvement ¢f the community will allow: and that nothing less eau
be ultimately desirable than the admission of all to a sharc in the
sovereign power of the Stiate. DBut siuce all can pot, in a community
exceeding 2 single small town, participate personally in any but som2
very mipor portions of the public business it follows that the ideal type
of a perfect covernment must be representative.

Jject, and among them we must not overlook the distinguished
governor of New Jersey, who occupied so conspicuous a place
as president of Princeton University and who has written so
ably and well upen this subject. He says, among other things:

It is for this reasen as much as for any other that the balance of

power between the States and the Federal Government now trembics -

at an unpstabie eguilitbrivm, aund we hesitate inte whieh seale to t
the weight of our purpese and preference with regard to the legis
tion Dy which we shall attempt fo thread the maze of our present eco-
nomic neceds aund perplexities. It mayx turn out that what our Stnte
governments need is not to be sapped of their powers and subordinated
to Congress, but to bLe rcorganized along simpier lires which will 1 o
them real organs of popuiar opinion. A government must have orgat
it can not act inorganically, by masses. . It must have a lawmaking
body ; it can no more make law through its voters than it can make
law through its newspapers.

[Applause.]

_Mr. Wilson in another book reviewed deliberately the situa-
tion of Switzerland, and said: '

So far has the apparent logic of democracy beem carr -
land that the people exercise in several w%’s a direcée%aix{lt sigdtiie‘s-
making. The right of petition, which is recognized in every country
where popular rights exist at all, has become in Switzerland a right of
initiative legislation.

Then he discusses the application of the policy there. He
says:
. The initiative has been ve.\:¥l little used, having given place in prac-
tice, for the most part, to the referendum. Where it has been em-
ployed it has not promised either progress or enlightenment, leading
rather to doubtful experiments and to reactionary displays of prejudice
than to really useful legislation. In both of the great Cantons of
Zurich and Berne, the most L{)opulous and influential in the confedera-
tion, it has been used to abolish compulsory vaccination. It was estab-
lished for the confederation only six years ago (1891), and has been
used In federal legislation only to aim a blow at the Jews, under the
disguise of a law forbidding the slaughtering of animals by bleeding.

In reference to the referendum Mr. Wilson says:

It is still tested only in part. It has led in most cases to the rejec-

tion of radical legislation, even to the rejection of radical labor legis-
lation, such as the ordinary voter might be expected to accept with
avidity. The Swiss populations, being both homogeneous an dg?!y
conservative, have resisted, as perhaps no other people have, the infec-
tion of modern radical opinion. They have shown themselves apt to
reject, also, complicated measures which they do not fully comprekend,
and measures involving expense which seems to them unnecessary.
And yet they have shown themselves mot a 1little indifferent, too.
The vote upon most measures submitted to the ballot is usually very
light; there is not much popular discussion; and the referendum by
no means creates that quick interest in affairs which its originators
had hoped fo see it excite. It has dulled the sense of responsibility
among legislatures without in fact quickening the people to the exer-
cise of any real control in affairs.

[Applause.]

Mr, LAFFERTY. Mr. Chairman, I would like to ask the gen-
tleman to yield for the purpose of permitting the reading of a
short paragraph containing a statement by Gov. Woodrow Wil-
son in Oregon on the 17th day of the present month, on the
subject upon which the gentleman has been addressing the
cominittee.

The CHAIRMAN. Does the gentleman from New York yield
to the gentleman from Oregon?

Mr. LITTLETON. I will say to the gentleman from Oregon
that it will give me much pleasure to give him part of my time
or part of anything else that I may possess or enjoy, but I have
been allotted only one hLiour of time, and the necessities of the
moment prevent me from yielding.

Mr. MANN. I suggest, Mr., Chairman, that we on this side
could give additional time to the gentleman from New York.

The CHAIRMAN., The gentleman from New York has the
floor.

Ar. LTTTLETON. My, Chairman, I did not understand the
remark of the gentleman from Illinois [Mr. MANN].

Afr, MANN. I suggested, Mr. Chairman, that additional time
could be yielded to the gentleman from New York.

Mr. LAFFERTY. This is a statement made by Gov. Wood-

’ : row Wilson while within the confines of the great State of Ore-
I could go further and assemble such authorities and with .

I conid quote Watson and Cooley |
moment go back to John Stuart il

gon. I commend most of his statements. This is tuken from
tbe Cregonian, of Portland. Oreg., of May 18, 1911, It says:

The laws of recent years adopted in this State seem to me to point
ke direction which the Nation must also take before we have com-
rleted our rezeneration of & Government whick has suficred so seri-
ous!y ard so long from private management and selfish organization.
i’r ry inws should be extended to every clective office and to the
seicetion of every committee o oflicial in order that the people may
onen for all talke chinrce of {heir own a%airs.

To nulllfy had legislation the refererdum must be adopted, and it
js only a question of time until it will be extended to the Nation. The
better cducation of the peopie through the various States, of whizh
Crezon was the fdrst, will enable them to pass intelligently upon na-
tional measures.  In such manrer will popular government be lifted
fror: the ranks of theorr to acruality and a democracy which repro-
sents the will of the people be establisbed.

I have not yet made up mr mind on the subjeet of the reczll of
the judiciars. 1 am open to conviction, but T as vet f2il to see whera
it would be a wise law in many respects. as fear of the peonle’s dis-

) X : : pleasure might lead some judges teo cater more to popular expression
Let us consider for a moment later authorities upon the sub- | b 3 r g at oa LERr

than to on interpretation of the law. It is a great problem and must

be approached cautiously.

{Applause.]

The CHAIRMAN. Does the Chair understand that the gen-
tleman from Pennsylivania [Mr. LaxcEa)] yields to the gentle-
man from New York an amount of time equivalent to the
ameount consumed by the gentleman from Oregon?

Mr. LANGHAM. Yes.

The CITAIRMAN. Tt is three minutes.

Ar. LITTLETON. XNow, Mr. Chairman, I did not hear all
that was read by the gentleman from Oregon, but I think I
Imow what be read from the little I did hear. I have sub-
mitted the nuthority of the scholar, the student, the thinker,
and the philosopher upon civil government. I prefer o accept
that as a riper and a wiser opinion than any fugitive utterance




““in my opinion, a debauchery of the law of impeachment.

1504

CONGRESSIONAL RECORD—HOUSE

May 23,

made in the friction of politics—even though it was made in
the great State of Oregon. [Prolonged applause on the Demo-
cratic side.]
Mr. LAFFERTY,
Mr. LITTLETON.

Will the gentieman yield for a question?
I can not yield any of my time.

The CHAIRMAN., The gentleman declines to yield.

Mr. LITTLETON. I will yield if the gentleman from Penn-
sylvapia [Mr. LaNcraM], on the other side, will pay it back to
me. [Laughter.]

Mr. LAFFERTY. Fer one question—a question of one sen-
tence?

The CHAIRMAN.
yield.

Mr. LITTLETON. Mr. Chairman, my time has about ex-
pired and I shall omit references to other branches of the
initiative and referendum which I had intended to discuss.
Let me say, however, that as popular suffrage is not a matter
of right, but a matter of privilege to be conferred by the States,
and as it may be limited or unlimited, according as the judg-
ment of the State may dictate, and as it is claimed in this de-
bate that the whole power of government resides in the people,
the foundation of the initiative and referendum is logically un-
sound. If the initiative and referendum had been a part of the
scheme of government of the Original Thirteen States, with their
qualified suffrage. it would have been far from being a truly
democratic Government.

I wish to close my remarks with a reference to what I regard
as the third and last of the three great errors proposed, and
that is the recall of officers.

I may say what I am sure even my most bitter opponents will
not dispute: That you can not procure the services of a man in
an important and remunemtive situation in any civilized coun-
try of the world without entering into some general agreement
with him as to the period of his service and the tenure of his
employment. If the position is one that calls for great discre-
tion and judgment, one which requires an exercise of authority
and power, even though it be in a private employment, you will
not find men accepting it with power on the part of the em-
ployer to recall him at the end of six months’ service.

On the other hand, in the service of the Government, you
will find that the civil service has striven for years and years
against great difficulty not only to destroy the power of recall
but to make it impossible to remove from the public service
even subordinate employees who have proven themselves faith-
ful and who are protected within the confines of- the civil-
service law.

I may say in a phrase that I believe the initiative, referen-
dum, and recall to be the great trinity of modern errors and
that they propose the prostration and destruction of representa-
tive government as it has been established in this country, as it
has been maintained for over 100 years, and as it is being
maintained to-day. [Applause on the Democratic side.] I do
not say this in any sense from a distrust of the people. It is
because I believe in the wisdom of the fournders of our Govern-
ment. I believe that a community may be able to choose 2 man
to represent them and at the same time the same community
be wholly incompetent to pass upon a statute, to enact a law,
or to discriminate in legislation in such a way as to serve
themselves or their country. Our fathers selected and founded
the finest instrument for government that could have been fash-
joned in the light of the experience of all the ages.-and that was
a representative form of government. It is proposed in this con-
stitution, in addition to the initiative and referendum, to allow
25 per cent of the voters at the last election to recall public
officers of all classes within six months after their election. I
can not understand how any gentleman can consider the in-
itiative, referendum, and recall together. If you are going to
strip the legislature of its power and provide that the people
may initiate legislation, and, in addition to that, have legisla-
tion referred, then your legislators become simply a set of

~draftsmen whom you send there, and therefore there will be no
occasion to recall them, because they will have nothing to do
to be recalled for. [Applause on the Republican side.]

I can understand how you might impeach a legislator or

‘ ‘other public officer for the betxay‘tl of his trust, but I can not
understand by what process of logic the initiative and the ref-
“erendum and recall is to be applied distinctly to the legislative
~ body. Itis a departure from the traditions of our country, and,
We
" have always understood that public officials, as well as private
“individuals, when charged with any offense must be accused in
. yyriting, must be confronted with the witnesses against them,
must be allowed to answer, must be given an opportunity to
“be heard, and must be tried according to the due process of
law. This is not so under the recall. It is in fact taking the

The gentleman from New York declines to

seasoned and staid traditions of impeachment and translating
them into a trial by tumult. The orderly processes of regu-
lated justice are to be converted into a sporadic assault born
of hate and disappointment. The dignified minister of the
established law, ennobled by the grandeur of his lofty station
and disciplined by the pressure of a sober responsibility, is to
be degraded by the impending threat and distracted by the
uncertainty of » precarious tenure.

The misgnided or malignant passions of an unimportant
fragment of the community may recklessly accuse the most
stainless judge and by a groundless charge put suspicion in the
place of confidence and distrust in the place of faith.

The lying litigant, bafiled in his mendacious effort to sub-
sidize the court to make secure his fabricated ecause, lays his
unscrupulous hand upon this ruthless weapon to strike from
public esteem the upright judge.

The culpable confederates of the convicted criminal, auda-
cious in that freedom which has foiled detection and angered
at the thought that tardy justice has overtaken one of thelr
members, can assemble dlld foment the necessary and irre-
sponsible fraction to put on trial the conservator of public
honor. The corporate bandit, marauding through the legitimate
fields of honest commerce and finally condemned by the firm
bhand of an incorruptible court, ¢an turn its passive chagrin into
active revenge and summon suflicient of its dependents to write
a recall.

The agrarian agitator, whose uplifted hand is always against
the substance and the symbols of order, unable to write his
crooked creed into the court’s decrees, will call for venal volun-
teers to rebuke the judge who dared deny his loud protestations.

The reformer, whose righteous zeal and unbalanced judg-
ment make him at once the most attractive and most dan-
gerous of men, will find the courts archaic and too rigid bound
to serve the elastic purpose of his pretentious program, and his
honest wrath will stir the souls of his faithful followers to
issue a recall in the name of all political virtue.

The “boss,” who in the flush of full success sits in the <hqdow
of the throne, and who even in defeat still reigns a mighty
ruler in the empire of intrigue, will touch the mysterious sources
of his unjust powers with deft and secret sign, and swarms of
satraps will rise in mockery of the voice of an outraged com-
munity to indict the fearless judge.

The daring demagogue, whose eager ear catches the first
sound of discontent and whose strident voice swells it into a
volume of protest against oppression, whose whole platform is
the appropriated grievances of the community, will make of the
recall a recurring opportunity to put himself in flexible adjust-
ment with the superficial sentiment of the community.

And upon what grounds, Mr. Chairman, is it proposed to
recall the judges?

Does the Arizona constitution provide that they may be re-
called for malfeasance or misfeasance?

Does it set any limitation upon this sudden impulse of dis-
satisfaction?

Does it attempt to protect the judiciary against the caprice
of a meddlesome fraction of the commumty"

Does it seriously set down in writing the lmpeachable
offenses?

You will look in vain for any limitation upon this rechless
owWer.

P The recall is a political indictment found without evidence,
charging no offense, moral or legal, presented to the entire com-
munity as a court. The defendant is stripped of all presump-
tions. He can not answer the charge, because no charge ig
necessary to convict him.

The answer is made that the recall simply affords the judge
an opportunity to go before the people at another election.

Yes; but how does he go? Does he go as a clean-hearted,
cleqr-hedded candidate, resting his claims upon his ability as a
judge or his honor as a man? Does he go with pride gathered
as the fruits of a useful life? Does he go as the embodiment of
courage and patriotism? No; he goes with character dis-
mantled by the attacks of those who would destroy him. He
goes with his oath of office broken by the furtive whisperings of
those who hold a grudge. He goes with his honor stained by
the vulgar hands of the reckless accuser. He goes leaving his
family at home in the shadow of disgrace. He goes impuvned
impeached, outraged. and dishonored, not so much to regain the
worthless office, but to restore hig shattered fame and recover
his foreclosed honor. [Applause.]

How will it finally affect the character of our judiciary?
What ultimate contribution will it make to the stablhty of
good government? )

As I see it, the man of dignity and honor will not submit
himself to the possibilities of degradation by the recall, No
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one but the spineless seeker for office would place himself in
the hands of an irresponsible fraction of the community. The
idle invertebrate gambling on his versatile capacity to adjust
himself to every whim of discontent and the caprice of every
faction may lend his protean genius to this scheme of judge
baiting,

¥ The irresolute timeserver may speculate upon his negative
‘ability to do and say nothing from which the community could
draw any conclusion on any subject. [Applause.] :

- But the lofty character, the stout heart, and the ripe experi-

ence of the man fitted to determine the great issues of life,

liberty, and property, will decline the probationary tenure.

"= How will it affect the rights of person and of property?

How will it secure the impartial preservation of life, liberty,
and property?
" Suppose the recalled judge is sitting in judgment upon the
life of a fellow citizen. Suppose the passions of the community
are at white heat, Is not the judge on trial as well as the
prisoner? Instead of holding the scales of justice with even
hand and applying the law with fearless disregard of the re-
sults, is he not scanning the ugly faces of an angry mob and
wondering who will be his accuser in the recall? Does he not
search the inscrutable faces of thie warring factions for the
fatal percentage which will arraign him before the country on
the recall?

Suppose the recallable judge is sitting to determine a contro-
versy between employer and employved, Suppese on one side is
organized labor and on the otber organized capital. Does he
meet the grave, economic, and lezal questions as the great
and dauntless minister of justice? Does he summon to his aid
the juridical learning of the ages and invoke the spirit of pas-
sionless justice to guide him? Or does he see in the grim and
earnest faces of the contestants the imminence of a recall which
will put him to shame before his neighbors? [Applause.]

Ii will strike from the splendid structure of free government
the arch upon which it has come to rest with unshaken confi-
dence. It will cleave the very heart of a great representative
democracy and enervate its vital forces. We look in vain for
precedents, for no people ever dared to write such an example
into their history. We make fruitless search for comparisons,
hut the intelligent nations of the earth have only contrasts to
offer. .

The examples of patriotism and courage in the history of
English-speaking people are those of the unterrified judge hold-
ing together the almost dismembered governments.

We turn with unaffected pride to our own John Marshall,
without whose genius and courage the history of our country
might have been the chronicles of contending States. [Ap-
plause.]

Mr. Chairman, wherever we turn in the history of all peoples
and nations we read a protest against the decradation of our
judiciary. There is no case or oceasion in history, sacred or
profane, which so graphically reveals the supine judge as does
the almost piteous protestations of Pilate against the brural
cry of the mobs:

And the whole multitude of them areze, and led him unto Pilate

And they began to accuse him i We found this fellow
verting the nution. and forbidding
be himself is Christ a King

And Pilate asked him, saying, Art thou the King of the Jews?

he answered him and said. Thou sayest it

Then said 'ilate to the chief priests and to the people, T find no fault
in this man. ]

And they were the more fierce. saving, Ile stirreth up the people,
teaching throughout all Jewry, beginuning from Galiiee to this place,
. When Pilate heard of Galilee. he asked whether the muan were a
Galilenn.

saving

per-

And

And as soon as he knew that he belonged unto Herod's jurisdietion. !
he sent him to Herod, who himself alxo was at Jerusalem at that time.
And when Herod saw Jesus. he was exceeding glad: for he was de-:

girous to see him of a long season. because he had heard many things
of him : and he hoped to have seen some miracle done by him.

Then he questioned with him in many words; but he answered him
nothing.

And the chief priests and seribes stood arnd vehemently accused him.

And Herod with his men of war set him at nought, and mocked him,
and arrayved him in a gorgeous robe, and sent him again to Pilate.
. And the same day Pilate and Ierod were made friends together:
for before they were at enmity beiween themselves.

to give wribute to Cwsar, saying that |

And Pilate. when he had called together the chief priests and the .

rulers and the people,

i
Said unto them, Ye have brought this man unto me, as one that:

perverteth the people: and, bebold, 1. having examined him before you.
have fonnd
accuse him:

No, nor yet Ilered : for I sent you to him; and, lo, nothing worthy of
death is done unto him.

I will therefore chastise him. and release him.

(For of necessity he must release one unto them at the feast.)

And they cried out all at once, saying, Away with this man, and
release unte us Larabbas:
. (Who for a certain sedition made in the city, and for murder, was
cast into prison.)

Pilate thercefore, willing to relecase Jesus, spake agaia to them.
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no fault in this man touching those things whereof ye

But they cried, saying, Crucify him, crucify him. :

C y .

And he : i Thy. w
I have fousr?édn%ngglfs};engtgga:glﬁdn tﬁglnme’: ‘)‘Z ii\)'i']l“Bfetreeg(}x]'ehgxggs}:liesed%?gl
angn]gttlllxiem Sére instant with load voic s‘ requiring th .
crucified. {&nd the voices of them and ofethe ch‘xlilerfmpbries?st ﬁ‘%vl:lx]glge%% be

And Pilate gave sentence that it should be as they required.

And he released unto them him that for sedition and murder was
cast into prison, whom they had desired; but he delivered Jesus to
their will,

God forbid that the sanctuaries of justice in this country of
America shall ever be ravished by the sibilant hiss of a mob
crying, Crucify him! Crucify him! [Prolonged applause.]

Mr. LANGHAM. Mr. Chairman, before the general debate on
this question closes, I want to say just a few words. Seven
days bave been consumed in general debate on this resolution
proposing the admission of New Mexico and Arizona as States
of the Union, and notwithstanding the weather has been ex-
tremely hot and uncomfortable the sessions have been long,
the speechmaking practically unlimited as to the time, the argu-
ments thoughtful and logical, and the eloquence unsurpassed.
The attendance upon the sessions has been good and the
interest has been intense; but in looking over the Chamber at
the present moment it seems to me that I can discover that there
is a general feeling of rejoicing among the Members that the
general debate is so near a close, and I assure the Members
that I shall not detract from their felicity by any prolonged
remarks.

I simply want to state my position as a member of the Com-
mittee on the Territories. As indicated by the minority report
of said committee, I am in favor of admitting New Mexico to
the Union of States under the provisions of her proposed con-
stitution, without any limitations whatever, and I am sup-
ported in that position by a unanimous recommendation of the
Committee on the Territories of the Sixty-first Congress, and a
unanimous vote of this House of the Sixty-first Congress, after
a free, fair, and full discussion of New Mexico’s constitution in
its present form. As to Arizona, I am opposed to the admission
into the Union of that State with the provisions of the recall
of the judiciary written into her fundamental law. The ques-
tion has been raised as to whether or not that recall provision
renders that constitution unrepublican in form. I do not know
whether it does or not and I do not care. The consideration of
that proposition does not control my action, because I justify
my course by holding that I have the moral right as well as the
legal right to vote upon this proposition as seemeth best to me
for the, public good. and I do not believe that this constitution
with the recall provision in it will result in the public good.
and it may bring great harm to that new Commonwealth, and
may bring harm to the older States, on account of the congres-
sional recognition given to that doctrine and considered by
many so dangerous.

And, unless I experience a very marked and pronounced
change of heart, I will never be a sympathetic student in that
great school of political thought that advocates that doctrine.
3y my vote I propose to extend the freedom and independence
of the judiciary instead of limiting it and restricting it by any
form of duress. OQur forefathers sacrificed much for liberty,
freedont, independence. and equal rights for the common people,
and we. 28 Representatives of the common people in the greatest
lawmaking body on earth. must concern ourselves in preserv-
ing and protectinz these rights agninst the assanlts that may
come from any and all adversaries by keeping the judiciary
above the prejudices, the whims. the vagaries, and the incon-
siderate action of unthoughtful men. The opposition to this

< measure from either or both sides of this Chamber on account

of the recall is not because of any desire to infringe or abridge
the rights of the peaple. but to protect those rights. And when
Arizona is admitted as a State. and I hope that time will soon
come, with this objectionable feature eliminated, she will take
her place in the sisterhood of States in perfect unison with the
spirit of our American institutions, the perpetuity of which
is the only hope of our progressive civilization. [Applause.]

Mr. Chairman, I propose to vote for the substitute as sug-
zested in the minority report. [Applause.]

I now yield to the gentleman from Kansas [Mr., Jacgsox].

Mr. JACKSON. )Mr. Chairman. I had not thought of addressing
the House upon this question until the repeated references to one
of my constituents. whom I take the liberiy of saying is one of the
most distinguished men of our State, convinced me that in jus-
tice to him and in justice to the principles which dominate the
political spirit of our State, I ought not to sit silent. Another
thing, Mr. Chairman, I did not feel as a Republican that T
wanted to sit idly by and see our friends on the other side of
the aisle enjoy a monopoly, either “ reasonable™ or * unreason-
able,” of the popular ideas of government which obtain to-day
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ﬁhroughont the land. Within the last hour I have heard a

speech which convinces me that the Democrats do not enjoy
that monopoly; if any speech in this IIall since the beginning
of this session is entitled to be denominated a defense of stand-
patism, it is the one just delivered by the gentleman from New
York [Mr. L:i~TreTON].

In the short time which has been given me I will avail myself
of the opportunity of expressing my ideas upon some of the
problems of government which confront us to-day. I shall not,
therefore, attempt to review the legislative situation here.

As I understand it. the enabling act passed upon the guestion
of population, both the size of the population and its fitness to
be admitted into the Tnion. If I understand the situation cor-
rectly, we are merely passing here upon the fact as to whether
these constitutions presented by these two States comply with
this enabling act, and whether these States present constitutions
preserving a republican form of government. We find the men
who are in a sense opposed to the most pronounced forms of
popular government objecting to certain parts of the Arizona
constitution because it provides for the recall of public officers.
We find, on the other hand, men who are in favor of the more
radical forms of popular government objecting to the New
Mexico constitution because it does not provide a more liberal
way in which that constitution may be amended.

Now, so far as I am concerned, addressing myself to these
two amendments, I think the objections on each side of this
question have been greatly exaggerated. Yt seems to me that
the conservatives have become the alarmists in this debate.
Why, think of it, my friends! You have listened here to one ot
the greatest lawyers of the country, representing a constituency
from the borough of Brooklyn, who announces with all the elo-
quence at his command that the adoption of a constitution by
the State of Arizona, which provides for the recall of judges,
endangers the very Constitution of the United States, effects. its
repeal, and effectually kills the spirit of our Government. And
my handsome friend from California, Mr. KAHN, who would
certainly look well leading a revolution, talks to you about this
same provision repealing the Constitution of the United States
and ending in anarchy. And so we go on all through this de-
bate, until Hamilton himself, who, it is said, yearned for an
American house of lords, would have been perfectly satisfied
could he have awakened to hear a few echoes from this debate
and the accompanying assaults upon the right of the people to
rule themselves. These assaults have not stopped with argu-
ments against the recall of judges, but they have extended to the
use of the initiative and referendum even in local affairs.

Now, my friends, I am in favor of giving both of these States
the right to try the initiative and referendum if they want to.
I am not alarmed about it. I possibly would not have worded
the initiative and referendum clause as it has been worded in
either of these constitutions, but what harm can result in these
States, in adopting their constitutions, if they wish to devolve
certain powers of legislating upon their people? I favor the
trial of the initiative and referendum, because it is one of the
evidences of the great forward movement of Democracy in this
country of ours. And when I speak of that I have in mind
something definite and not merely an intention of engaging in
fulsome praise of the power of the people. What I do mean is
that in this country of ours, regardless of what procedure we
have had for recording the will of the people in the last 25
years, we have made a wonderful progress in developing the
powers of a real Democracy. This progress has taken well-
defined lines and can be readily traced and observed.

Now, I do not agree with much that has been said here about
the original purpose of the Constitution of the United States.

. Great problems were to be worked out then. It was not the
intention of the creators of the Constitution to stifle public
opinion. They wrote into that document, as has been cited

~<-here many times on this floor in this debate, the fact that all
political power resided in the people. What did they mean to
do then? They undertook to provide a procedure by which the
will of the people might be registered. It was not public opin-
ion, but it was public clamor, that the Constitution of the

‘United States sought to stay until it could be found out whether
a substantial majority of the people were really in favor of a

particular measure.

uch has been said about the checks which constitutional

government placed upon the righis of the people to control the

Government, but very little about the checks, more important

an any others, which were placed on the power of those who
were to be intrusted with the duty of ruling and which were in-
tended to prevent the Government and those who were to ad-
minister it from abusing the powers granted to them and thus
becoming tyrants, as.the Government and its rulers before them

had done.

et

The time is now here when the people feel that the methods
outlined in the initiative and referendum measures, in local
government, will operate as a check upon the tendency of legis-
lators to fail in their duties. These measures will be an in-
centive to promptrness in carrying out the people’s will and a
check upon the repeal of the people's laws or in violating their
public rights.

It is conceded that in municipal affairs, questions of local
taxation, and in the granting of franchises the initiative and
referendum are of much value. I assert that the State under
the Constitution is the proper unit of local government. It is
more effective to-day as the unit of local government than ever
befere. Government in a sense is nothing more than communi-
cation of citizen with citizen and the ccoperation which results
trom comnunication made manifest tbrough agreements and
the machinery of society.

The development of facilities for communication and the con-
sequent bringing of people together has made the State govern-
ments more closely associated with the people than were the
city gevernments of a generation ago. There is no reason why
the procedure found beneficial in city governments may not be
found so in the control of State affairs by the Siate’s electorate.

If it be right for the people of a county to decide whether that
county shall issue bonds to aid in constructing a railroad, it
is also right ihat all the people of the State shall decide whether
the State shall permit laws authorizing such bond issues.

If it be right for the people of 2 city o express an opinion
as to whether a railroad shall have a franchise through that par-
ticular city, then it is right for the pecple of that city and
every other city of the State to have something to say about the
general laws relative to railway franchises and their control
throughout the State.

If it be right for the people to control the levy of taxes for local
schools, as it certainly is, and the local public schools are the
corner stones of the foundation upon which rest the universi-
ties and other higher education, then the people have a right
to a direct voice in the levy of the university and other taxes
for higher education. Indeed, it may be laid down as almost
axiomatic that the different parts of every State are so closely
connected under our modern forms of society that each is inter-
ested in the other, and no general law should be enacted without
consulting each and every part of the State. Dut it is said
the people can not work out the details of these laws, for laws
must be technically drawn. It might be a sufficient answer to
say that neither can any considerable number of the legislators
in any legislative body frame laws. But this objection brings
us to another one, and I shall be pleased to answer both together,
It has been frequently asserted in this debate that the initiative
and the referendum and the recall are the devices of dema-
gogues and of those who are seeking office by advocating popular
theories.

But I shall be able to show, I think, that the ablest advocates
of these governmental theories are men who are not candidates
for office and who would not accept office; they have been
humble workers, though sometimes mighty ones, in the ranks of
the great movements which have accomplished the best things
of our modern legislation. Indeed, for each and every man who
has been prominent in advancing these and other measures
tending to a wider democratic government who has sought or
accepted office as a result of his public service I will show you
15 professional politicians who have maintained themselves in
office and in the favor of some political machire by decrying
popular government. The people are growing tired of too much
poiltical expediency and too little political efficiency in the
affairs of public business. '

. Over and over again the assertion is made, principally on the
Democratic side of this House, that this is a Government of
politieal parties. -

Mr. Chairman, I deny that statement in the sense in which it =
is so often made.

alike. It is here—and for the most part in spite of political
machines—becauge it emanated from the hearts and minds of
the great people of this country. :
The mistake of the hour on the part of the Democratic Party
is placing party caucus above'the welfare of the country. }Zvery
day we are treated to the spectacle of some statesmag rising on
the other side of the House and delivering a panegyric on “my
party,” as he terms it, referring to the Democratic caucus and
the Lord Almighty in the same breath, treating both as divine

institutions, and too many times placing the former abpve‘ thg

latter in importance. !

But, Mr. Chairman, the evils of the oath-bound politieal caucus s
in Congress and outside of it have been fully as great as all the ;

The great forward movement of democracy =~ -
which has taken place in this country in the last quarter of a™:
century is not due to any party; it has affected both partie§ =
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good accomplished by the parties which have adopted and have
been ruled by it. At some time in the future I shall endeavor
to discuss this subject more in detail, but I shall not do so now.
I shall content myself with the assertion, that to my mind the
strongest attribute of the initiative and referendum is that it
encourages citizens to form organizations independent of politi-
cal parties, for the purpose of framing and advocating the enact-
ment of laws in the interest of society. in general. These
activities of our citizenship constitutes one of the strongest
forces of our democracy and the initiative and referendum gives
it life and form and provides the procedure whereby its in-
fluence may gain more important results than ever before.

©* Now, I said in the beginning the name of Mr. William Allen
‘White had been mentioned several times in this debate. His
books are read wherever the English language is spoken and
in many other countries besides. He did write “ What is the
matter with Kansas,” but that article was not an indictment
of popular government; it was an assault on the political
caucus, a system which had turned over to hungry politicians
the control of a sentimental public uprising which had its ori-
gin in a correct diagnosis of public ills. Mr. White has con-
tributed much in the last few years to the literature of public
questions, and I desire to read into the REecorp his description
of the development of our modern democracy and the manner
of its workings relative to organizations of our people inde-
pendent of political parties and their ability to accomplish
legislation. I read from kis book, The Old Order Changeth,
written in 1910, pages 51 to 64, inclusive:

Indeed, the growth of fundamental democracy in this country is as-
tonishing., Thirty years ago the secret ballot was regarded as a passing
craze by professional politicians, Twenty years ago it was a vital issue
in nearly every American State. To-day the secret ballot is universal in
American politics. Ten yeiurs ago the direct primary was the subject of
an academic discussion in ihe University of Michigan by a young man
named La ForLuntrrr, of Wisconsin, Now it is in actual operation in
over two-thirds of our American States, and more than half of the
American people use the direct primary as a weapon of self-government.
IMve years ago the recall was a piece of freak legislation in Oregon.
To-day more American citizens are living under laws giving them the
power of recall than were living under the secret ballot when Garfieid
came to the White House, and many times more people have the power
to recall certain public officers to-day than had the advantages of the
direct-primary form of party nominations when Theodore Roosevelt
came to Washinzston. The referendum is only five years behind the
primary. Prophecy, with these facts before one, becomes something
more than a rash guess.

The democracy has the executive and the legislative brancles of the
State and Xederal governments under its direct control, for in the
nomination of a majority of the Members of the House and of the Sen-
ate the personification of property is unimportant. By making the
party a legalized State institution. by paying ifor the party primaries
with State taxes, by requiring candidates at primaries to file their ex-
pense accounts and a list of their contributors, as is done in some
States ; by limiting the amount to be spent, as is done in ceriain States;
and by guaranteeing a secret vote and a fair count, the State has
broken the power of money in politics. Capital is not eliminated from
politics, but it is hampered and circumscribed. and is not the dominant
force that it was 10 years ago. 'Then the political machine was financed
by ecapital invested in public-service corporations and was continually
trying to avoid the responsibility of its public partnership. Then the
political machine quietly sold special privilezes to public-service corv-
porations. Now the political machine is in a fair way to be reduced
to mere political serap iron by the rige of the people.  To-day in States
having the primary under the Siate control the corporation ecandidate
for any public office is bandicapped. The men elected to the United
States Senate from States having the northern type of primary zen-
erally have heen free men. free from: machine and corporation taint.
Under the primary system any clean, quick-witted man in these States
can defeat the corporation senatorini candidate at the primary if the
people desire to defeat him., This advantace alone is worth the cost ot
the primary—something like £100.000 for each State biennially. More-
over, the fact that governors and State ofiicers, legislutors and county
officers also are free men makes the primary invaluable in terms of
money. Taft and Bryan. the tfivo men who have less morey behind
‘them than any of their opponents, the two men whom the “ interests ™
did not wish to see nominated, headed the tickets of the two great
parties in 1908, And when those United States Senators who win their
nominations and elections without the railrond and public-service cor-
porations, and win in the face of the opposition of these organizations
of capital, when these Senators bezin to name Federal judzes. the Su-
Freme Court will begin to reverse itself and the people will eapture the
ower Tederal court—the last citadel of capital. "But that is almost an
¢ irridescent dream.”

Tiawever, just now the people are finding a way around the legis-
l.-xti‘;'e veto of the State courts. And this they ave doing more gen-
erally than may be realized Ly many people. The voters are taking
two methods of circumventing the legislative veto of the courts—first,
by amending their State constitutions, or makinz new constitutions,
and. second, Ly direct legislation, or the modification of it known as
the initintive and referendum. State courts are elective, and therefore
are afraid of majorities. They can pot declare constitutional amend-
ments unconstitutional and they handle laws adopted by a direct vote
of the people with great care. Hence, the prevalence of the constitu-
tional amendments in American States and the growth of the initiative
and referendum from Maine to California. The tendency to amend a
State constitution is not a local phenomenon. In 1908 California voted
on 18 amendments and Missouri voted on 8. If a State may be said
to have a tendency to amend its constitution when it has voted upon
one or more amendments at nearly every biennial election for half
a dozen years, then the tendency is fairly marked in California. Ala-
b:'xm.:\, TUtah, Massachusetts, Oregon,, Rhode Island, Texas, Minnesota,
Z§e“_ Jersey, Montana, Florida, Matryland, and Mississippi; in New
York, where the amendment is a_slow and dificult process’; in Ver-
mout, where there is agitation for.a constitutional convention; in

Michigan, where a new constitution has just been adopted :
in Maine, where the initiative and rEfJerendum hagpjggt' ilﬁeegu?t?sitsi:
tuted by constitutional amendment; and in New Hampshire, Louisiana,-
Missouri, and Kansas. Where the habit of amending the State consti-
tution becomes settled, as it is in California and Missouri, the habit
amounts to a public referendum of many laws, and from the standpoint
of direct legislation and government by the muajority this habit is praise-
worthy. If, however, the guaranty of absolutely unrestricted capital
is considered more important than the majority rule, the habit of amend-
ing the constitution is dangerous and revolutionary.

The value of .the initiative and referendum depends also upon the
point from which it is viewed. In certain quarters politics is consid-
ered the science of government of the many by the few. Also a gov-
ernment is considered excellent when it protects investment, when it
makes the right of contract more important than the welfare of citi-
zens, when it protects vested rights even after they become vested
wrongs. In those quarters the initiative and referendum, which s
coming into American government as surely as the secret ballot came,
will be deemed a dangerous menace to our institutions. Certainly it is
a departure from the idea of a government by the few which inspired
the fathers of the Federal Constitution when Chief Justice John Mar-
shall gave the Federal judiciary the final veto on all laws passed by
State or national legislatwres. .

And the issue should be met candidly. The friends of the movement
for direct legislation should admit frankly that the purpose of their
cause is twofold.: First. to compel legislatures to act quickly and with-
out evasion; and, second, to circumvent the veto of such courts as are
elective, and hence dependent upon popular majorities, and to put what-
ever righteousness there is in a definitely registered expression of popu-
lar will before such courts as are not elective to stay them in their
vetoes. For the veto power of the American courts over legislation—
under the assumed rights to declare legislation * unconstitutional "—
is one of the most ruthless checks upon democracy permitted by any
civilized people. European kings and courts do not have such reaction-
ary power: yet in the end it seems to make for righteousness, because
under that power in America people have developed a patience and a
conscience and a patriotic seif-abnegation which fits them to progress
in the light of the vision within them. So the initiative and referen-
dum—a most outlandish phrase—which is coming into State govern-
ments and city governments all over the country, will be the instru-
ment of a self-restrained people. It will not be the weapon of the mob.

Maine and Missouri have adopted the initiative and referendum as a
part of their constitutions. South Dakota. Oregon, Oklnhoma, Utah, and
Montana have the initiative and referendum as a part of either their
fundamental law or uvon their statutes. Nevada has the referendum,
and is about to vote on the proposition to establish the initiative and
referendum. Illinois and Texas have the advisory initiative; in the
case of Illinois it is enacted under a law called the public-policy law;
ard in the case of Texas it is in the primary election law, which for-
bids party platforms to indorse proposed legislatrion that is not first
voted upon at the primaries and irndorsed by the people. Nebraska
gives the right of initiative and rcferendum to her cities. Kansas
grants the referendum on all franchizes to cities, Arkansas has sub-
mitted a constitutional amendment cnabling the establishment of the
initiative and referendum by statute.

The movement for constitutional State-wide laws providing for the
initiative and referendum is now swell under way in 30 States of the
Trnion. The movement npever has Leen defeated by the people of a
State when it has been presented to tliem in a simple form for a direct
vote. The Legislatures of Wisconsin, of Minnesota. of Iowa, of Oregon,
of Mississippi. of South Dakota, of Nebraska, of Delaware, of North
Carolina, of California, of Oklahoma, of Washinaton, of Idaho., of
Kansas, of Texas, of lilinois, of North Dakota, of dlissouri, of Mentana,
of Colorado, of New York, of Massachusetts, of Tennessee, of Maine,
and of Georgia have g ted either the initiative and referenduam or one
of them to certain cities in these 25 States.

Thus we sec that while the secret ballot in the Nation is universal
and the primary preveils in two-thirds of the American States the
movement for direct legislation has gained footheld in 25 States and
is directly before the jpeople, either as a constitutional amendment. a
pledge of the dominant party. or as a pledze of the majority of the
members_elected to the legislkiture or in the message of the governor in
5 other States, making a total of 30 American Commonwealths whercin
there is an auvoressive movement toward direct legislation. It is note-
worthy that the movement has followed the direct primary movement
and has doubled its strencth biennially sinee 1001, And back of the
movement for the ipitintive and referendum and the primary and the
seeret bollat, wiiting silently for its summnns to come to the active
service of democracy, like Mme. Defarge knitting in the wreongs of the
peoapic, stands the recall

Ko the appearance of the recall in the cities of a dozen Ktates within
a littie over o year should make those statesmen nervous who look for-
witrd to the time when the country will go back to the good oid davs.
Tor this tightenine grip of the penple upon their State governments,
as evidenced in sowe form in every American State, has been an intei-
ligent., gradual, well-directed growth of popular power. Its direction
has been wise, for from the berinning to the present there bas lLeen no
spasm of public indiznation followed by reaction. Whose wisdom di-
rected it? No man's name is connected with it.  No party nor propacanda
has been hehind rhe movement. It operates in Democratic States and
in Repubjican States with eanal efficieney.  And in no American Srate
has the fight heen abandened. either for the secret ballot, the publicity
of party tinancing, the primary, the initiative and referendum. or the
recall, afier it has become a serious issue of any group of men of any
party. ‘Uhe movement is one of the larcest vital things in our poli-
ties to-day. but politiciaps generally—even the best of them—do not
seem to understand it. It is as unobtrusive as the wonderful miracle
of growth. And in all the heavens. the sea, and the earth this move-
ment has no other prototype except the miraele of growth that we pass
by unnoticed every day of our lives. It is growth-—spiritual growth in
the hearts of the American people. It is a Dbig moral movement in
democracy.

For each one of these four reforms—the secret ballot. the publicity
of party finance, the direct primary, and direct legislation—requires a
breader scope for the individual's concern than he would have under the
old order. The man who refuses to sell his vote when bribery is a
* conventional crime ” is considering some interest other than his own.
The man who votes for a direct primary foregoes a place in the aris
tocracy. The man who demands publicity in campaizn finance knows
that he is cutting the revenue from under his own party and that there
will be less fun in the campaign. The man who urges direct lecisia-
tion puts a vast power in the hands of his neighbors to control him.
Only as men have faith in the force outside themselves that makes for
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righteousness will they surrender personal prerogatives to the public
good as the people have been surrendering their individual advantage in
this democratic movement. The people are controlling themseives.
Altruism is gaining strength for some future struggle with the atomic
force of egoism in society.

But who has led the people in this journey toward democracy? Who
bas directed the movement? IWho has performed the miracle of demo-
cratic growth ia the hearts of the people? llere it is—the great sur-
render which is bringing the great reward—an old equation in the
arithmetic of Providence. But who has put the problem and worked it
out? No map—no group of men, even—has done it. Yet here it is—
no more strange or mysterious than any other miracle of growth about
us that our eyes see and our souls ignore.

The good will of the pesple—the widepinz faith of men in one an-
other, in the combined wisdom of the numerical majority—indicates the
presence of a human trust that only may come to a people with broad-
ening humanity, widening human love for one’s fellows, And if God is life,
as the prophets say, then love is God. and this growing abnegation of self
to democracy is a divinely planted instinct—cne with the miracles ot
life about us. If this is true, if the growth of democracy in this coun-
try is as natural as the inexplicable wonders of growth in the woods
and fields and cities of men, then democracy may be trusted. For its
title is secure, and so we may understand certain sizns of the times.
For what do_we see in this prozram of American demoeracy ?

It is as old-fashiened as the fog. Indeed, what i3 the fight of our de-
mocracy against unfair competition but the cause against him that
“ taketh reward against the innoecent”? What is the contest of the
ggople against overcapitalization but a struggle with him that * putteth

is money out to usury "? What is the campaign of all decent Amer-
icans for simple bLusiness honesty but scorn for ‘“the reprobate”?
What is this breoadening intelligence of the Republic, which faced a
panic and did not flinch Irom its conviction of righteousness, but “ him
that sweareth to his own hurt and changeth not”? The tendency to
democracy is a tendency to altruism, and altrmism is love of kind, and
God is love. The social, political, and economic forces released by
steam—-democracy and capital—are in the erucible of our national life.
They are fusing. DBut there will be no explosion. For when democracy
comes to the problems that have bafiied other nations, if democracy
l_lolg.s true to faith, true to its instinct, we may expect democracy to be
just.

But those who would use democracy for an end, who would make it
serve them by flattering it, by making it mad with power, those who
would tesch democracy the doetrine of an eye for an eye and a tooth
for a tooth, even against those who have oppressed the people, they are

. democraey’s foes, for—
.. ‘““Except the Lord shall build the hcuse, they labor in vain that build
it; except the Lord keep the city, the watchman waketh but in vain.”

Again, in this same book, on page 131, Mr. White discusses
the modern movements of our social and industrial life and
their effect upon the Government. It is a wonderful array of
facts and statistics put in attractive form. Chapter VI, pages
131 to 146, inclusive:

THI LEAVEN IN THE NATIONAL LUMP.

Theoretically this Nation lives under a government of laws sustained
by a written Constitution. Practically it is a government by public
sentiment. This does not mean that it IS a government by public
clamor. But it does mean that whenever the people have believed in a
public policy, whether it was the direct election of the President by the
people, or the emancipation of slaves, or the issue of greenbacks, or
the acquisition of colonies, or the direct election of United States Sena-
tors, and bave believed in these things deeply enough to sacrifice their
cwn personal comfort for them—to fight for them in short—the Con-
stitution has never been strong enough to hold them back. The Consti-
tution was meant to suppress clamor, not sentiment; the difference be-
tween the two expressions being—broadly—that clamor is the desire to
reform some one else, and public sentiment is the desire to reform one’s
self. Public clamor is essentially selfish—tyrannical. Real public
sentiment is essentially unseifish—democratic. For democracy is, at
base, altruism expressed in terms of self-government. And so to know
what kind of a National Government we really have in America it is
as necessary to study our public sentiment as it is to examine our laws
and consider our written Constitution. i
- For while a city or State may exhibit some sporadic¢ legalization of
clamor the area of the Nation is too large geographically, mentaily,
and morally for sheer clamor often to get legal recognition. A democ-
racy must be big. Size Is a furdamental part of it; and our very big-
ness here in America has prevented many vital mistakes. Clamor,
from California to Maine and from Florida to Oregon, however loud and
terrifying, generally wears itself out before the machinery of law can
stamp it and authorize it. So, as a rule, our Federal laws are ob-
served-—not because the National Government is so ruthless, but because
its laws are just. s e

And in taking inventory of our national progress during the decade
or two past we must consider, along with our new laws, the public
sentiment that made them and that sustains them and is demanding
the extension of these laws into larger areas; for the sentiment tRAat
made the laws i{s more important than the laws themselves, and the
study of the orgamization and growth of sentiment is ar important
part of the work of the student of government, for much error pre-
vails about the way this Nation thinks. Commonly newspapers are
supposed to be the great factories of sentiment. Gentlemen in the pil-

= lory of public sentiment blame their discomfiture upon the mewspapers
- and magnzines; and If these gentlemen are In funds at the moment
..they buy other newspapers and subsidize other magn~rines, and accom-

“ plish nothing. For newspapers and books and mag:i..nes do not make
.~sentiment; they merely voice sentiment. Often they make clamor, but
ublic sentiment grows. It is as evanescent as the wind and as resist-

ess as the waves, It may be dammed, but not permanently checked.
And in America public sentiment grows after the manner of the genius
of the people—by parllamentary organization. Given an idea in com-
mon to three Americans, and the best known becomes president, the
most eft’ec%ve, secretaiy, i%;d the richest of the three treasurer. These

ope, and charity.

To believpe your own thought, to believe that what is true for you
in ‘your private heart is true for all men—that i3 genius,” says Emer-
admonishes us, * Speak your latent conviction, and it shall

be the universal sense; for the inmost in due time becomes the out-
“most.” .: So public sentiment grows in America. An idea comes to a
““man #nd simultaneously to his brother a thousand miles away, or per-
. haps in the next block. The idea draws them together. When they
“'“'meet there is a third and a fourth with them, and they organize. The

idea has become a force in the world. It has the seed of events in it
If men are willing to sacrifice their time for i, to give up their com-
forts for it, to live for it, and. if need be, to die for if. the group that
fostered it multiplies by division, in some curious way, into a multi-
tude of groups, all pressing the idea into life. There is the State asso-
ciation, two, three. perhaps four, State assoclations all advocatinz the
righteousness of the idea. Then comes a eall for a national aswocia-
tion ard the wildfire is out. State associations spring up everywhere.
A natlopal bureau is set up promoting the idea, fostering its propa-
ganda, bound to its work in the world, and then follows a natioral law,
and the private organization becomes a public institution.

Ideas in various stages of incubation may be seen all over the coun-
try. Where the demand for pure food was 10 years ago the contest
azainst tuberculosis is to-day. And 10 years from now tuberculosis
may be as arch an enemy to the laws of the Republic as adulterated
food is to-day. And here is another curious thing about the advance-
ment of ideas: Just as the same hundred men or so are the directors of
all our big banks. of all our great railroads, and of many of our public-
service corporations, directinz the centripetal forces of American so-
ciety, 8o another group of a hundred men, more or less, is found divect-
ing ‘many of the socieries, associations, conventions, assemblies. and
leagues Uehind the benevolent movements-—the centrifugal forces of
American society. It is Morzan, the Goulds, the Harriman interests,
Winstow I’lerce, Ryap. Stillman, and their associates against Seth Loy,
Willium Dudley Foulke, the Pinchot interests, Samuel McCune I;indsay,
Jane Addams, Clinton Rogers Woodruf and their associates. They are
captains of two opposing groups—capital and‘dqmocracs;——each neces-
sary to the life of the Nation, each performing his organic function in
our body politic——the assimnilation of the great discovery of steam into
our social body.

Thus our history is made by men organized in parliamentary form,
bound together by an idea, often opposing a force not always organized,
save by the instinet of fear under attack, which makes the community
of interest in business and in politics. For instance, one of the most
important laws put on our IFederal statutés in two decades is the Ilep-
burn railroad law. It prohibits diserimination bLetween individual ship-
pers reasonably well. It is correcting a serious and sinister abusz in
our national commerce. The law is fairly well observed. The senti-
ment of the people is behind it. Here is the leaven that changed the
national lump. Before the passage of the Hepburn law there was au
organization among American business men known as the Interstate
Commerce Convention. It was composed of State and leeal commercial
and trade organizations, boards of trade, fruit growers, lumbermen, and
the like, in 34 States; and in addition to these it _comprised 35 national
associations, like the American Hereford Cattle Breeders, the National
Association of Manufacturers, the National Paint, Oil, and Varnish
Association, the National Hay Association, and similar organizations
that one rarely hears of in the newspapers. This association of associ-
ations, called the Interstate Commerce Convention, met from time to
time and formulated its demands. In those demands was_sacrifice for
some associations, abnegation of special privileges by others, sclish-
ness in some quarters, and meanness in others, but, on tke whole, what
they asked for was fair. They appealed to the Nation. The people
were convinced. The newspapers began to voice the sentiment of the
people. The President recognized the sentiment and realized its justice.
The railroads contrelled the machinery of politics. 7They had hundreds
of subsidized newspapers. They hired men to establish bureaus and to
write controversial articles and paid editors to print a refutation of the
fustice of the shippers’ demands. Money was spent without stint. Mil-
fons might have teen used if they had been usable. The Interstate Com-
merce Convention had raised $22,835.

Gossip taid at the time, and the lobbyists for the railroads boasted,
that they had two wmillions. Probably they had no such sum; but they
might have had ten. And yet the $22,000 of the shippers was cnough.
Hal{ as much would have done as well. Ior money in America does
not make sentiment. Printing presses are as useless as cheese presses
in making sentiment. Public sentiment comes out of the consciences
of the people, and it can not be fed to them in any sort of medicinal
form from newspapers, magazines, or books. So-the railroads sur-
rendered with all their money. The Hepburn law was enacted. The
genius of the people for parliamentary organization, outside of consti-
tutions and law, saved them. They sacrificed something—did these
hundreds of thousands of people of the:organization—not money, but
time, and convenience, and .special privileges, passes, inside rates, re-
bates, concessions, and whatnot of the crumbs of commerce, and by
giving te the common gocd they .won for the common good.

Take another instance. The pcople of this.country were eating
poisoned food. The president, the secretary, and the treasurer met, dis-
cussed the matter, and the Pure Food Association, greatly to be sniffed
at by the intrenched forces of culinary §oison. began its work. It had
po money. It had no newspapers. ewspapers and magazines 10
years ago were taking millions of dollars in advertising from manu-
facturers of improper foods and drugs. But the pure-food show befan
to appear in American cities and towns, just as the tuberculosis exhibit
is moving over the country to-day. The people learned the truth. The
wholesale grocers’ associations took up the fight, and in spite of all
the money behind the manufacturers of the adulterated and poisonous
food, the pure food and drug act passed Congress in Jume, 1908, and
became & law. The sacrifice of hundreds of men and women, who were
willing to give their time and their name to the cause of pure food
for the masses, was more potent than all the legislative machinery, all

the Iobby of retailers, all the flood of telegrams from cattle growers, -

and all the forces of selfishness.

Observe still another illustration of the force of public sentiment in
our American life. There is the National Civil Service Reform League.
The foreces of plunder and graft in the United States hate that league

and all its work. The high-caste politieians of the States, of the cities, -

and of the Nation make this league the particular object of their
curses. If organized politics, with all its power and with all itg ma.-
chinery, could stop the spread of the civil service, it would be a dead
issue. = Yet this little handful of men in_the Civil Service League—most
of them highly incompetent in the machinations of practical politics—
has organized the sentiment of the American people for justice in the
public gervice, and as a result during the last eight ycars much hae
been accomplished. In 1901, 1,600 positions in the War Department
were restored to the classified service after removal from it in 1899;
in 1902, 250 employees of the temporary government in Cuba were
added to the classified list, and labor regulations were made for the
Washington departments. 'The next year the shipging commissioners
were restored to the classified service and the Philippine teachers -
added, and in 1904 the classification of the subordinates in the Isth-. -
mian Commission began, and the year following the whole labor service =
was put under control of the Civil Service Commission. Since then the
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fourth-class postmasters have been protected, putting presidential post-
masters under the merit system; under this rule they are reappointed
without reference to congressional indorsement or opposition, if their
records are in the first grade of the service.- And under the influence
of the National Civil Service Commission we are taking the first census
ever taken in America not compiled by spoilsmen. The States of Wis-
consin, Illinois, New Jersey, Colorado, and Kansas have adopted laws
which protéct certain employees in certain public institutions from
removal for political reasons, and in a measure establishing the merit
system. Moreover, San Francisco, Los Angeles, Des Aoines, Cedar
Rapids, Atlanta, Baltimore, Duluth, St. Louis, Wilmington, N. C,
Oklahoma City, XIortland, Philadelpﬁia, Scranton, Pittsburg, Norfolk,
and all of the 60 cities operating under the commission plan of gov-
ernment have established civil-service rules for one or more of the city
departments. All of this leaven of righteousness is worked by public

‘sentiment, and the particular organism that promotes that sentiment

is the National Civil Service League, which never spends over $9,000
a year. Money plays a small part in directing the actual current of
American public life, . .

In 1901 and the two years following commereial bodies and labor
unions all over ibe land Dbegan petitioning Congress to establish some
sort of a hureau of commerce ; and in 1903 the Department of Commerce
and Labor was established. It marks the greatest advance in our
Government’s relation to the individual that has been taken for a gen-
eration, for the right of the Government to examine the books and
accounts of every American business concern and, upon its own judg-
ment of expediency, to withhold or make public the result of its ex-
amination, in effect is legalized. The precedence of the common gcod over
the private rights of capital in even private business is established in
law. This establishment makes all businecss public business, so far as
its status before the law is concerned. 'The altruism of democracy nas
no stronger fortress in America than the law upon which the Depart-
ment of Commerce and Labor is founded; yet it was founded without
excitement, without clamor, because the president, the secretary, and
the treasurer of a thousand Dusiness organizations—iilling to reform
%hex?felves, to subject themselves to inspection and regulation—asked
or it. ",

And now we come to the core of the so-cailed reform movement in
America, for it is at bottom a national movement. What we find in
ballot laws and democratic tendencies in States, what we find in regu-
lative and restrictive legislation in the various Commonwealths, what
‘'we find in reshaping of charters and remaking of municipal govern-
ments, are but the loeal symptoms of our national adolescence. They
are growing pains of the new life that is upon us. When President
Roosevelt interfered in the anthracite coal strike, early in his adminis-
tration, he did not create the sentiment which hacked him up-s=o loy-
ally in bis extraconstitutional act. A score of organizations for a
decade had Teen making sentiment which recognized the common good
as paramount to the private right. The right of property as against
the right of the people was a shell. It was worm-eaten by public senti-
ment, and however the coal operators might c¢hatter about their divine
rights the real divine right was that of the people to keep warm at a
reasonable price. Chief smong the crganizations propagating the right
of the people to industrial peace was and is ihe National Civie Fed-
eration. It is composed largely of rich men who have vigion to see
that they must surrender to the common goodsmuch of their vested
rights, and generally these men find joy in it. Among other members
of the federation are labor leaders who see that tbey. too, and their
constituents must give in before the common good, and take joy in the
giving., .

That sentiment is abroad in America; it is the soul of our new-born
democracy ; so that oue who looks at the large naticnal movements of
the decade now closing will find that those movements which have De-
come national laws are laws looking to the distribution rather than the
accumulation of wealth. Practically all the large national organiza-
tions whkich jam the trains annually geing to their cenventions are
fundamentally altruistic. There are a million Masons in the United
States. There are 6.000,000 members of fraterral insurance companies,
distributing annually nearly $6,000,000 in sick and death benefits and
giving almost as much more in free fraternal service from man to man
in time of trouble. Tor this democratic tendeney of our times does not
express itsclf well in dollars and cents, but always it is ready to re-
spond to any call, whether political or socia! or cconmomic, when the
voice Is clear and the moiive unblurred. When Theodore Roosevelt
came to the White ITouse he mereiy saw the obvious thiinz, and did it,
and became a force for righteousness-—the first leader the Nuation has
developed since Lincoln—because he had a righicous people behind hin.

The important measures accomplished by the Roosevelt administra-
tion are these: The regulation of corperations, the beginning of the
Parama Canal, the enactment of the pure-food Iaw, the reclamation of
the deseris by irrization, the preservation of the forests and water
rights, the extcnsisn of the civil service, the establishment of peace
under the Portsmouth treaty. These may be calied the Roosevelt poli-
cies; yet they are not his; he merely adopted them. Ie found in cvery
c¢ase a strong parlinmentary organization working for these things
Aoreover, in every case. these organizations were poor in fund
rich in men and were fighting intrenched interests rich in {t
often poor in men. The strugcle of the Interstate Commerce Conven-
tion. with its pitiful little $22,000 against the millions of the railronds,
has been noted. The same forces that fought the Iepburn law and the
establishment of the Department of Commerce and La opposed the
Panama Canal underiaking—for the curpal will play havoee with trans-
continental rates—and the packers and poison dealers who opposed the
pure food and druz law were beaten by the same little David, in another
coat, wio slew the railrond Golinth in the first two batties. The irri-
gation conzress had to fight the cattle men and the sheep men who had
the ranges and desired to keep them, but the men with vision won. and
the fields were cut inte “quarters ™ and *‘ecighties,” and ihe desort
blessomed as the rose. In the contest for the preservation of the for-
ests the timber cutters have had nine points of the law——they have had

ossession—and they have had unlimited furds; and the American
Forestry Association, the Appalachian National Forest Association, the
International Society of Arvoriculture. the Joint Committee on Conse
vation. and the Socicty of American VForesters have had less funds than
it takes to give a national lumbermen's banquet. Yet the feeble jolk
buiit their homes among the rocks of simple justice and arc winning,
ard inevitably must win.

When he established peace at Portsmouth, DPresident Rocsevelt was
not alone. There was with him the sentiment of a Naticn fostered by
the American I'eace Society, maintaining 18 lecturers in the ficld, thie
Association for International Conciliation, the Universal Peace Union,
and the Lake Mohonk Pesce Conference, not to mention 32,000,000 of

-

church communicants hi . a
miniglt’lration, with its i?vgngegﬁiz%vax?&e igisgglx’-y gti%?—xealn?gssgizgltgo;g,
has been the history of the expression of the people rather than the
growth of the people, Like Homer, when he “smote his bloomin’ lyre,”
Theodore Roosevelt found the people bursting with pentup righteous-
ness, “and what he thought he might require, he went and took.” And
yet without the leadership of Theodore Roosevelt, without his per-
sonality to dramatize the growing righteousness of the people, it is not
dificult to imagine what calamity of misdirected radicalism might have
been visited upon the Nation. If that righteous wrath of the people at
the seifish forces of society had not found expression through President
Roosevelt, it would bave been voiced through demagogues at an awful
cost to the Nation. His genius lies not in making sentiment, but in
directing it into sane, conservative, workable laws.

In the light of these things constituting as they do the greatest
things accomplished in our time—the real evolution of our
Government and civilization—can there be any doubt about the
wisdom of giving the people the right to organize and to ad-
vance legislation demanded Dby the conditions of the times?
The initiative furnishes them the legal and orderly way to do
this. They will use it as they are now using it in the States
where it has been ordained. Certainly it furnishes no excuse
for the condemmnation of these Territories which seek to come
into the Union with constitutions giving their people this power.

And now, a word as to the recall of public officers. The power
of the electorate to control its officers is so closely connected
with the power to legislate that in principle there can be but
little difference. All history furnishes us no instances where
either has been used by the mob or the rabble; but history is
replete with instances where the refusal of governments to pro-
vide orderly means for the redress of public wrongs has re-
sulted in riot, anarchy, and the terrors of armed rebellion. The
laws of Mexico furnished no method by which Diaz could be
recalled, so Lie was recalled by the sword. So it has ever been
in history. It wag Benjamin Harrison who said:

The man whose protection from wrong rests whelly upon the benevo-
lence of another man or of a Congress is a slave, a man without rights.

A free people will redress their wrongs peaceably by orderly
methods provided by laws, or they will redress them by force.
The freest and most orderly government is one which furnishes
ample means for the expression of the popular will.

If judges must indulge in judicial legislation fo make the
laws meet the needs of the time, then the people should be heard
as to who shall constitute fheir interpreters of the law.

The removal of oficers by trial of impeachment is adequate
as a punishment for the officer who has failed to do his duty,
but as an immediate remedy for public wrongs it is limping and
nhalt. No judgment can be obtained usually in the case of
local officers until after the expiration of the term for which the
offending officers were elected.

As to the judiciary, I have failed to hear any gcod reason
urged against the recall of judges that does not apply equally
to the recall of other officers. I bhave heard none which does
not apply equally to the recall and the clection of judges. I
am perfectly willing to let the merits of the two systems stand
on the records of the judges now serving in the country who
have been elected, compared with those, now serving, who hold
their positions by appeintment. The argument that the recall
would bhe resorted to by disappointed litigants and others to
cmbarrass the court is ridiculous. In the first place, the disap-
pointed litizant would gain nothing by the recall of the judge
who had decided against him, as the judge's reecall would not
revoke his former judgmeut, and none of these clements of dis-
satisfaction would be more effective in the recall than they are
against elective judges. The recall of judges could only be
used to check judicial lezislation or the conduct of courts in
consiruing laws of great public interest, .which amounted {o
the same thing. While el admit instances of judicial legisla-
tion are far too frequent to be tolerated, it must also be ad-
mitted that under cur censtitutional form of government it is
the duty of the judges to construe the laws to suit presen
needs and the conditions of society and the people.

If “applied” or interpreted law is expected to mieet the
demands of the time, what harm or injustice can there be in
submitting some authority to arbitrate these questions of public
policy of the people. even by so indirect a method as the right
to change the interpreters of the laws? -If the false interpreter
of laws can not be removed, the Constitution itself will, in his
bands, become an instrument of oppression and a charter of
special privileges and eventually a repreach fo the Nation.

The recall of judges who willfully pervert ifs solemn man-
dates is the only sane remedy ever propesed for the preveuntion
of judicial legislation,

The CHAIRMAN. The gentleman from Kansas asks leave
to extend his remarks in the Recorp. If there be neo objection.
it will be so ordered. '

[Mr. SAGNDERS addressed the committee. See Appendix.]
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MESSAGE FROM THE SENATE.

The committee informally rose: and the Speaker having re-
sumed the ehair, a message from the Senare, by Mr. Crockert.
one of its clerks, announced that the Senate had passed joint
resolution and bills of the foilowing ritles, in which the con-
currence of the House of Representatives was requested:

8. J. Res. 18, Joint resolution authorizing free or reduced
transportation to members of the Grand Army of the Republie
and others whenever attending regular annwil elbcampuients,
reunions, or conventions, and for ather purposes:

S, 1003, An act to authorize the surveyor of the District of
Columbia to adopt the system of desiznating land in the Dis-
trict of Coltmubia in force in the otfice of the assessor of sald
District;

S.16S20 An act to receive arrearazes of taxes due to the Dis-
trict of Columbia to July 1. 100N, at 6 per cent interest per

annum, in lien of penalties and coests:

N.19. An act authorizing the Secretary of War to convey the
outstanding title of the United States to lots 3 and 4, square
103, in the city of Washington, D. C.:

8.29. An act to amend paragraph 43 of an acr entitled “An

act making appropriations to previde for the expenses of the .

government of the District of Columbin for the fiscal vear
ending June 30, 1903, and for other purposes,” approved July 1.
1902

S, 10870 An-act to amend an act entitled “An act to provide
for the better registration of births in the District of Colmmbia,
and for other purposes,” approved March 1. 1407

S.30. An act to provide for the extension of Kényon Street
from Seventfeenth Street to Mount Pleasant Street-and for the
extension of Seventeenth Street from Kenyon Street to Irving
Street, in the District of Columbia, and for other purposes;

S.1094. An act for the widening of Sixteenth Street NW. at
Piney Branch, and for other purposes;

S.306. An act to confirm the name of Commodore Barney
Circle for the circle located at the eastern end of Peunsylvania
Avenue SE., in the District of Columbia;

S.21. An act for the relief of Ida .. Chew, owner of lot 112,
square 721, Washington, D. C., with regard to assessment and
payment of damages on account of changes of grade due to con-
struction of the Union Station, District of Columbin;

S.32. An act to amend an act entitled “An act to provide
for the extension of Newton Place NW. from New ITampshire
Avenue to Georgia Avenue, and to conneet Newton Place in
Gass’s subdivision with Newton Place in Whitney Close sub-
division,” approved _Februvary 21, 1910:

S. 1090. An act providing for guides in the District of Colum-
bia and defining their duties;

S. 267. An act providing for assisting indigent persons, other
than natives, in the District of Alaska:

8.12. An act to give effect to the provisions of a treaty be-
tween the United States and Great Britain concerning the
fisheries in waters contiguous to the TUnited States and the
Dominion of Canada. signed at Washington on April 1, 1908,
and ratified by the United States Senate April 13, 190S;

8.1627. An act to authorize the construection, ‘maintenance,
and operation of a bridge across and over the Arkaisas River,
and for other purposes; '

-$.2003. An act authorizing the Secretary of the Navy to
-make partial payments for work already done under public

~éontracts; '

27 8.940. An act granting to the city of I.os Angeles certain

“rights of way in, over, and through certain lands and national

= forests in the State of California; and =~ - ’

---8.2434. An act providing for an increase of salary of the
TUnited States marshal for the district of Connecticut,

NEW MEXICO AND ARIZONA.

The committee resumed its session.
co Mr., LANGHAM. Mr. Chairman, I yield 25 minutes to the

tleman from Massachusetts [Mr. McCarr].

Mr. McCALL. Mr. Chairman, the last Congress passed an
enabling act under which the two Territories have taken cer-
tain action. The Territory of New Mexico has conformed to
the requirements of the act, and unless there is some further
legislation by Congress it will be admitted as a State in the
Union. * It does not appear that the Territory of Arizona has

" complied with the requirements of the act, because its consti-
“tution has not yet been approved in the way set out, and unless
it shall be approved by the President or unless there shall be
further action by Congress it will not be admitted as a State.
"1 am willing to stand by the enabling act, but I am not dis-

" posed to stretch the principles of correct government any fur-

.ther in the direction of the admission of the Territory of

§ "Arizona. R

At the special clection held to pass upon the constitution
| which involved the admission of that 'Territory there were or}ly
| 16,000 votes cast. I besitate to increase the inequality which
i now exists in our Government and to confer upon another
State, with a very s=mall population, which has only cast
16,000 votes upon the important question of irs admission into
the TUnion, an equal power in the Senate with that exercised
by the great Ntate of New York, which casts 1,600,000 votes ar
i an election.

It is attempted to balance here—and it seems to be for the
purpese to give this bill a judicial pose—an imagined fault in
the constitution of New Mcexico, in order to offset a very grave
and vital defect in the coustitution of Arizona. It is said that
the constitution of New Mexico is not sufficiently flexible and
i-that the people shoull pass again upen the question of the man-

i ner in which they shall amend it, but it was conclusively shown
here in debate by the geutleman from Ohio [Mr. WiLLis] that
the constitution of New Mexico could be more euasily amended
than the constitutions of a m:jority of the States in the TUnion.
Now, what is that uxed to offset? Avizona provides in its con-
stitution for a recall of the judges, semething that I believe
would not merely in the long run result in the destruction of a
republican form of government, but which I believe would be
entirely subversive of civil zovernment. I do not care to vote
to admit that Territory, simply saying that she shall pass upon
the question whether she will have this obnexious provision in
her constitution or net. 1 do not propose to agree that Congress
shall put itself in n pesition of indifference or in a doubtful or
equivoecal attitude and pass a solemn law, saying that the people
of Arizona shduld pass upon the proposition whether they will
have the recall of judges in their constitution or not, and
that whichever way they decide the State shall come into the
Tnion. -

I am not in favor of the general principle of recall of even
political officers. I believe that we consult the omens alto-
cether too much; that the tendency of our statesmen is to go
out and zee which way the wind is blowing rather than, during
the time in which the people have intrusted power to them,
conscientiously performing the business that comes before
them in the light of the great and true principles of government.
[Applause.]

In a speech whigh T made some two weeks ago I pointed out
sonie of the possible consequences of a recall of political officers.
I then said that if the recall had been operative in the United
States in 1862 1 believed that Abraham Lincoln would have
been recalled. You will remember that there had then been a
long series of unsuccessful battles. The great organs of news-
paper opinion in the country were ranged against him, and
even the abolitionists were opposed to him. He had been
elected to office by a minority of the people of the country, and
there is a prcbability that even a greater majority than that
cast for other candidates would have voted in favor of recalling
him if the question had been put at that hour of his unpopu-
larity; and, if I am corvect, we should bave seen some of the
most glorious history that has ever been recorded spoiled in
the making. We sbould probubly have seen our Union dis-
membered and obloquy take the place of as great and pure a
fame as can be found among the children of men. [Applause
on the Republican side.]

Mr. BUCIHANAN. vill the gentleman yield for a question?

Mr., McCALL. I have only 25 minutes.

Mr. BUCHANAN. Will he yield just for a question?

Is it not a fact that all of those forces that the gentleman
thinks would have caused the recall of President Lincoln oper-
ated against him during the ecampaign in which he was re-
elected? '

Mr. McCALL. Well, not to discuss that further, everybody
who is familiar with the history of the country knows that
there was a great change in conditions and of sentiment between
the summer of 1862 and November, 1864. I can not take th
time to show the differences that had occurred. .

Now, one would think, from the air of wisdom and of inven-
tion with which the recall and the referendum and the initiative
have been presented on this floor, that they were modern dis-
coveries. Why, it is the old guestion of direct against repre-
sentative government which has been on trial from the earliest
historical times. The framers of the Constitution were en-
tirely familiar with it. The system of direet government had
been in force among the most intelligent peoplie of the world.
We are apt to think that because we have made great inven-
tions and discoveries, therefore we have immunity to violate
sound political principles. Advancement is of two kinds—the
physical advancement, such as we have had, such as has been
so rapid and revolutionary in this country in the last century,

and moral advancement, an advancement which would affect

graey it




CONGRESSIONAE RECORD—HOUSE. :

1511

thé ‘operations of the human mind. The first kind, as I have
said, has been great and rapid in the Iast century. But in order
to see the second kind one must look at periods of time remote

from each other. It is almost imperceptible, because the same:

impulses and the same motives animate mankind to-day as
‘animated them in the time of the ancient Greek.
' Take the ancient democracies. The Greeks were more civil-
ized tham we are. Take those consummate flowers of civiliza-
tion, art and literature, and as to them they were ahead of us.
"As you go through one of the art galleries of the Old World,
Jooking at the masterpieces, and see in the distance some rem-
nant of the work of even an unknown Greek sculptor, you are
BReld enchained in wonder, and what must the work of Phidias
and Praxiteles have been? And it is the same way with letters.
We have produced nothing that can compare in finish and per-
fection with the works of ZEschylus and Sopliocles and Plato..
How did this system of government work among the Greeks?
They did not have these baffling questions that we have had
thrust upon us in our complicated material civilization, and

yet no man could be long prominent in public life before he:

would encounter antagonism, and wunless he bowed to it he
would be stricken down. As great an orator and as pure a
patriot as ever lived, Demosthenes, was put to death because
in spite of the clamor of his countrymen he had insisted on
regarding the real interests of his country.

I say we do not want even a political recall. But I am talk-
ing too much about the political recall, because I wish to speak
especially upon the recall of judges. Our system of govern-
ment permits political liberty, and at the same time it has an-
other great object. It aims te safeguard individual rights and
individuval freedom. There is a distinction between the agencies
of our Government which deal with the political expressions of
our people and those agencles which administer justice between
man and man. It is the very essence of democracy that any
man, however humble and lowly and poor he may be, may have
his rights under the Constitution and the laws as against the
most powerful in the land; and so we attempted to set our
Judges aside and to free them from the influence of popular
passion, so that they might exactly and equally enforce the law.
But we must make them of human clay. We can not have
archangels for our judges, but we attempt to make them as. in-
dependent and impartial as the lot of humanity will permit.

Now, suppose you make them dependent for every decision
which they may make upon the will of the people and liable to
be called upon to argue any of their Iegal decisions upon appeal
before a popular tribunal.

Why, a man may no sooner be upon the bench in Arizona—TI be
lieve he may be there six months—when one-fourth of the
voters may petition for his recall, and then he is given the in-
estimable privilege cf choosing between two alternatives—either
to resign in five days or to make his defense in 200 words and
have the people pass upon his record. What sort of a judge
would you have under that system-—a judge who would feel
ihat after any decision, if be mizhit offend powerful interests, if
he might offend some great politician. if he might offend some
great corporation employing thousunds of men, or scme great
labor uniou which might hiold the balance of power, Le would be
subject to recall? What sort of justice would you have under
such a system? Why, your judge, instead of going to the
sources of the law and to the fountains of jurisprudence be-
fore deciding a case; would go out and look at the weather
vane. Ie might be put on trial before the very mob from
whose lawless vengeance he had just rescued a prisoner.

- But you say these things can not affect a judge. Why, there
is nothing in the character of the ofiice, if you make the man's
tenancy of it dependent upon the popular favor of the momont,
that would change the nature of the man.

Before the Revolution of 1GSS in IEngland the judges held
their oflice at ibhe pleasure of the Crown. and under ihie iast
of the Stuart kings we bad an era of the grossest
crimes, we had an era of the blackest judicial murders which
history records. The will of the sovereign was subsc
the judges: and the great result of that porteantious re
was to take away from the King the power over the tenux
judges and esiablishr their independence. IEver since tha
the administration of justice in England has been surp
nowhere upon the face of the globe.

Adopt this system and you will have your judges respoud in
the same way as they responded when the King was their
master. You will have them inevitably respond to the political
boss, or to the man who controls the political party, or to pepu-
Iar clamor, precisely as Representatives are too ofifen apt to
respond to them.

We have had in Massachusetts ever since our constitution
was adopted a judicial tenure during good behavior, commonly

judicial |

i of mind and cast of ehara
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- abused by the press; q
. heing very little of a lawyer and a gond deal of a krave or boor:

known as the life tenure, and I do not believe that any judicial
system in the world has been adwministered with a greater

regard for the interests of the people, or has better served the
ends of justice, than has ours in Massachusetts.
In 1853, when there was a wave going over the country for

‘the election of judges, an attempt was made to change our

constitution. Of course, our judges could not make uniformly
popular decisions. There were decisions under the fugitive-
slave acts, where the supreme court of Massachusetts and the

.cireuit court of the United States: in Massachusetts had ordered
. the return: of black men to bondage under the clause of the

Federal Constitution which gave the master the right to re-
claim his slave. Those decisions were disliked by a great many

‘people, and the judges were criticized on account of them.

Richard H. Dana, who was ome of our greatest lawyers, and
who was a most eloquent advecate of the rights of these black
men, having defended some of them, said upon that point that
he was deeply grieved at these decisions; but he declared that
in his greatest distress there was one drop of comfort left him:

I knew that these decisions came from men who were not making
them for their judicial lives. I knew that they came from men who
were not making them because their offices or their salaries were de-
pendent upon them.

[Applause.]

At the time of that convention to amend the constitution a
speech was made which prebably was more responsible than
anything else for the fact that the constitution of Massachusetts
was not amended.

That speech was made by Rufus Choate, as brilliant an ad-
voecate as ever spoke the English tongue. Far better than any
words of mine what he said at that time will illumine this de-
bate, and I will read some extraects from that speech which I
think are very pertinent to this discussion. Speaking of the
character of the office of a judge, he says:

Dismissing for a moment all theories about the mode of appointing
him or the time for which he shall hold office, sure I am we all de-
mand that as far as human virtue, assisted by the best contrivances
of human wisdom, can attain to it he shall not respect persons in
judgment. Ile shall know nothing about the parties: everything about
the case. He shall do cverything for justice; nothing for himself;
nothing for his friend; nothing for his patron; nothing for his sov-
ereign. If on one side is the executive power and the legislature and
the people—the sources of his honors, the givers of his daily bread—
and on the other an individual nameless and odious, his eye is to see
neither, great nor small, attending only to the * trepidations of the
balance.” If a law is passed By a unanimous legislature, clamored for
by the genreral voice of the public, and a cause is before him on it, in
which the whole cominunity is on one side and an individual nameless
or odious on the other, and he Dbelieves it to be against the Constitu-
tion, he must so declare it, or there is no judge.

I would have him one who might look back from the verperable last
vears of Mansfield or Marshall and recall such testimonies as these to
the great and good judge:

“ The young men saw me, and hid themselves; and the aged arose
and stood up.

“ The princes refrained talking, and laid their hand upon their mouth.

“When the car heard me, then it blessed me, and when the eye saw
me, it gave witness te me.

‘“ Beeause I delivered the poor that cried, and the fatherless, and
him that bad none to help hiwm.

** The Dblessing of him that was ready to perish came upon me, and
T caunsed the widow's heart to sing for jor.

‘I put on rightecusness and it clothed me. My judement was as a
obe and a diadem. I was cyes to the blind, and feet was I to the
ame. h

“1 was a father te the poor, and the cause which I Lknew not, I
searcired out.

“And I brake the jaws of the wicked. and plucked the speil out of his
teetls.”

Give to the community such a judge, and I care little who makes the
rest of the Constitution, or what perty administers it. It will be a
free government, I know.

He speaks thus of the qualities of a judge:

In the first place, the qualities which fit him for the office are quite
peculiar: less palpable, less salient, so to speak. less easily and accu-
appreciated by cursory and general notice.  They are an uncommnion,
recondite, and difiicult learning. and they are a certain power and tira
ot which, until ther come actually and for
a considerable Iength of time and in many varieties of circumstances,
to be displayed upon the bench itself, may be almest unremarked but by
near and prefessional observers. .

The candidate is made the nominee of a party bhoss—

And se nominated, the candidate is put through a viclent election,
abused on the stump. ckarged 10.000 times over Witl{
nd
alter being tossed on this kind of a blanket for some uneasy montis is
chosen by a majority of 10 voies out of 100,000, and comes into court
breathless, territied, with perspiration in drons on his brow, wonde
how he ewver got there, to take his seat on the beneh. And in the ve
first cause he tries he sees on one side the counsel who procuved !
romination in caucus and has defcnded him Dy pen and tongue i
the people, and on the other the most prominent of his assalinn

bl

who has been denying his talents. denring-his learninz. deax inrr‘iffi
integrity, denying him every judicial cuality asd every ql‘iﬁ‘r&u{t i

may define a good man beforé half the counties in the State. s not, x{«
about as infallible a recipe  as you could wish tn_mq}_{ehaﬂf; e Sricion
specter of persons? Will it not inevitably lodd him. with the suspic:
of partiality, whether he deserves it or not?

LES
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The argument was urged that a judge should be elected as
well as a governor or members of the legislature, and to this
Mr. Choate replied as follows:

It seems to me that such an argument forzets that our political sys-
tem. while it is purely and intensely republican, within all theoties,
aims to accomplish a twofold object. to wit. lberty and security. To
accomplish this twofold object we have established a twofold set of
institutions and instrumentalities—some of them desizned to develop
and give utterance to one: some of them designed to provide perma-
nently and constantly for the other; some of them designed to bring
out the popular will in irs utmost intensity of urtterance: some ol
them designed to secure life, and literry 1 character, and happiness,
arnd property, and equal and exact iustice against all will and against
all power. ‘These institutiops and iastrumentalities in their immediate
mechanism and workings are as distinet and diverse, one from the other.
as they are in their odices and in their ends. Dt eachh one is the
more perfect for the separation, and the azzregnte result is our own
Massachusertts,

Thus, in the law-making department, and in the whole department of
elevtions 1o office of those who muitke and those w o execute the law,
you give the utmost assistance to the expression o. liberty. You give
the choice to the people. You make it an annual choice; you give it
to the majority ; you make, moreover, a I[ree press; you pl-i\‘llege de-
bate; you give freedom to worship God according only to the dictates
of the individnal conscience.

* = * * * -

But to the end that one man, that the majority, may not deprive
any of life, liberty, property, the opportunity of seeking happiness, there
are institutions of sceurity. There is a Coustitution to control the tiov-
ernment : there is a separation of departments of (rovernment: there
is a judiciary to interpret and administer the laws, * that every man
may find his securiry therein.” And in coustituting these provisions
for security you may have regard mainly to the specific and sepuarate
objects which they have in view.

* x *

* * * Ed

Your security is greater; your liberty is not less. You assign to
liberty her place, her stage, her emotions, her ceremonies; you assign
to law and justice theirs. The stage, the emotions, the visible presence
of liberty are in the masgs meeting; the procession by torchlight; at
the polls; in the halls of legislation: in the veices of the press; in the
freedom of political speech:; in the energy, intellizence, and hope
which pervade the mass; in the silent unreturning tide of progression.
But there is another apartment. smaller. humbler, more quiet, down in
the basement story of our Capitol—appropriated to justice, to security,
to reasom, to restraint; where there is no respect of persons; where
there is no high nor low, nor strong nor weak; where will is nothing,
and power is nothing, and numbers are nothing—and all are equal
and all secure before the law. Is it a sound objection to your system
that in that apartment you do not find the symbols, the cap. the
flag of freedom? Is it any objection to a courtroom that you can not
held a mass meeting in it while a trial is proceeding? Is liberty
abridged because the procession returning by torchlight from cele-
brating anticipated or actual party victory can not pull down a half
dozen houses of the opposition with impunity, and because its leaders
awake from intoxications of her Saturnalia to find themselves in jail
for a riot? Is it any objection that every object of the political system
is not equally provided for in every part of it? No, sir. *‘ Everything
in its place, and a place for everything.” If the result is an augre-
gate of social and political perfection. absolute security combined
with as much liberty as you can live in, that is the state for you.
Thank God for that; let the flag wave over it; die for it.

Then he concluded by this reference to the people of Massa-
chusetts, which will apply in effect to the people of the whole

country :

Sir, that people have two traits of character, just as our political
system in which that character is shown forth has two great ends.
They love liberty; that is one trait. They love it and they possess it to
their heart’s content. Free as storms to-day do they not know it and
feel it—every one of them, from the sea to the Green Mountains. But
there is another side of their character, and that is the old Anglo-
Saxon instinet of property—the rational and the creditable desire to
be secure in life, in reputation, in the earnings of daily labor, in the
little all which makes up the treasures and the dear charities of the
humblest home; the desire to feel certain when they come to die that
the last will shall be kept, the smallest legacy of affection shall reach
its object, although the giver is in his grave; this desire and the sound
sense to know that a learned. impartial, and honored judiciary is the
only means of having it indulged. They have nothing timorous in them
as touching the largest liberty. They rather like the exhilaration of
crowding sail on the noble old ship and giving her to scud away before
a 14-knot breeze; but they know, too, that if the storm comes on to blow,
and the masts go overboard, and the gun deck is rolled under water,
and the lee shore, edged with foam, thunders under her stern, that the
sheet anchor and Dbest bower then are everything! Give them good
ground tackle and they will carry her round the world and back again
till there shall be no more sea.

[Applause.]

.During the foregoing remarks the time of the gentleman ex-
pired and the gentleman from Virginia [Mr. Froop] yielded
him one. minute additional time.

Mr. FLOOD of Virginia. Mr. Chairman, this debate has
taken such a wide range that I wish, in the short time that I
am to occupy the floor, to discuss the various propositions that
will come before the committee, to be voted on at 3 o'clock
namely, the resolution submitted by the Committee on thé
Territories admitting as States the Territories of Arizona and
New Mexico and the substitutes offered by the two wings of the
_‘minority of that committee.

“'Mr. DICKINSON. Mr. Chairman, before the gentleman beging
his speech I desire to ask him a question.

"The CHATRMAN, Wiil the gentleman yield?

. Mr. FLOOD of Virginia. Certainly.

Mr. DICKINSON. I notice that in the amendment providing
for New Mexico there is a different provision regarding the
ballot from the provision in regard to the amendment to the
Arizona constitution.

Mr. FLOOD of Virginia. Yes; I understand.

Mr. DICKINSON. I have in my hand a newspaper clipping
sent me by a member of the constitutional convention of New
Mexico complaining of the difference. Will the gentleman
please state to the comunittee why this difference and which
amendment follows the law of either State, if there is any dif-
ference, and if the New Mexico amendment does not follow the
ballot law of New Mexico, then why

Mr., FLOOD of Virginia. Mr. Chairman, the difference was
made in the resolution because the Arizona election laws are
of the most modern character; the secret ballot and all the
Australian ballot provisions are embraced in it. In New Mexico
such is not the case, and we desire to give the people of New
Mexico who vote on this amendment an opportunity to have
an election under such restrictions, so that it may be absolutely
fair and honest. [Applause.] )

Mr. Chairman, the Committee on the Territories have had
but one desire in the work they have done in this matter and the
resolution they have reported, and that is to bring about the
admission of New Mexico and Arizona as States of this Union
with as little delay as possible. [Applause.] I believe that the
committee has adopted a course that will bring those two States
into this TUnion, and the only course that will bring them in
without serious delay. To fully understand the situation it is
necessary for us to consider for a few moments the immediate
history connected with the effort to get these two Territories in
as States. On June 20, 1910, the President approved the en-
abling act to permit the people of New Mexico and Arizona to
adopt constitutions and become States. By the terms of the
enabling act we provided for the election of delegates to con-
stitutional conventions and empowered them to frame constitu-
tions for their respective proposed States. We provided also for
the ratification or rejection of these constitutions.

On the 21st day of January of this year a vote was taken upon
the constitution of New Mexico, as framed by the constitutional
convention provided for in the enabling act, and this constitu-
tion was ratified by a Iarge majority of the votes cast upon it.

On the 9th day of February of this year a vote was taken
upon the constitution framed by the constitutional convention of
Arizona, as provided for in the enabling act, and that constitu-
tion was ratified by a vote of about SO per cent of the vote east,

No other guestion was voted on. nor was any other election
held but a vote upon the ratification or rejection of these con-
stitutions. This was as the enabling act provided.

The enabling act further provided that if the constitutions so
framed should be republican in form. not in conflict with the
Declaration of Independence, and should econform to the terms
of the enabling act, that they should be submitted to Congress
and the President; and if Congress and the President both
approved the constittitions, then, upon notice by the President to
the governors of the Territories, elections should soon there-
after be held for State and county oflicers, menibers of the legis-
latures, and representatives in Congress. If, however, the
President approved these constitutions and Congress did not
approve them, then the final steps for the admission of these
States were not to be taken until after the adjournment of the
next regular session of Congress. Of course, if Congress disap-
proved the constitutions the Territories would not be admitted
as States. :

On the 24th day of last February the President transmitted a
message to Congress approving the constitation of New Mexico.
He has not up to this time taken any action in reference to the
constitution of Arizona. TUpon the receipt of the message of the
President approving the constitution of New Mexico it was re-
ferred to the Committee on the Territories. -

On the 28th day of February the committee reported and
there was passed by this House a resolution approving the con-
stitution of that proposed State. The committee had hearings,
Mr. Chairman, but I do not believe if that committee had heard
the arguments and evidence that the committee of this Congress
heard upon this question that that report would have been any-
thing like unanimous. I doubt if they could have gotten a ma-
jority of that committee to approve the counstitution of New
Mexico at all. The first day of this session of Congress I intro-
duced a resolution to approve both the constitution of New
Mexico and Arizona. I did that with the information I then
had. If I had had the information at that time that I now
possess, I should have introduced just such a resolution as the .
Committee on the Territories has reported here for the consid-
eration of the Committee of the Whole. [Applause.] We have
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made changes, or suggested them; we have proposed changes in
both of these constitutions, and so have the minority of this
committee ploposed changes in the Arizona constitution.

We proposed in the case of New Mexico that there should be
submitted -to the people of that proposed State an article on
amendments as a substitute for the article on amendments
which their constitutional convention put in that constitution,
and the minority of the committee objects to that. We pro-
posed, Mr. Chairman, an amendment which provides that a ma-
jority of both houses of the legislature may submit amend-
ments, that the number of amendments to be submitted shall be
in the discretion of the legislature, and that a majority of the
people voting upon the amendments can adopt them. The mi-
nority opposes that proposition and says that New Mexico ought
to come in with no suggestion made as to the change of its con-
stitution, and they give two reasons for their position. The
first is that by proposing this change we will delay the admis-
sion of New Mexico as a State, and the second is that the con-
stitution of New Mexico as adopted is already easy of amend-
ment.

Mr. Chairmman, there is absolutely no foundation in fact for-

either position taken by the minority of the Committee on Terri-
tories and the gentlemen who have supported that minority
here. [Applause.] The enabling act provides that when the
final steps looking to the admission of this Territory are taken.
when this resolution passes, or the original resolution, as I

introdnced it, or any other resolution of adinission passes. the

President shall notify thie governor of New Jlexico, who shall
order an election, and when that election has taken place the
fact is certified to the President, then the Iresident issues his
prociamation which nrakes New Mexico a State. Now, we have
proposed

Mr. FERRIS. Would it disturb the gentleman to ask him a
question?

My, FLOOD of Virginia. Just a question would not.

Mr. FERRIS. I am very much interested in the gentleman’s
remarks, and 1 think the committee hus advocated the only
avenue for good statehood for Arizona. I want to ask the
gentleman if it is not his opinion that the two minority re-
ports—7following either one—will eventually deny Arizona any
kind of statehood at all, with the views of the President as they
are?

Mr. FLOOD of Virginia.
abount that.

Mr. FERRIS. One question further.

I think the gentleman is right

I notice the Delezate

/from Arizona has signed one of the minority reports.

Mr, FLOOD of Virginia. I notice that, too. I was astonished
at it. I can not see how a man who is here representing the
Territory of Arizona, whose people are anxious fer statehood.
could sign a report and advocate a resolution the purpose of
which is to deny to those people statehood. [Applause.]

Mr. CAMERON. Mr. Chairman

The CIIATRAMAN. Will the gentleman from Virginia yield to
o the gentleman from Arizona?

Mre. FLOOD of Virginia, 1 will,

f\'r CAMIIRON. T think T fully =et forth, Mr. Chairman, my
sposition in my remarks to this House, and T am willing to stand
I by what T said on the floor of this IHouse. My explanation will
. be in print to-morrow and you can all read it. [Applause.]

AMr. FLOOD of Virginia. Oh. Mr. Chairman. the gentleman
will not he able to protect himself from the wrath of the people
of Arizona by the excuse he gave here Saturday. beeause he
admitted he knew nothing of what the position of the Presiilent
of the United States was, and therefore the people of Arizena
will not be fooled by bis statement that he signed the report 10
With this admission went the only de-
[Anplause.]

Now, we propose that the amendment we are going to snhmit
shall be voted on at the election at which these ofiicors are 1e
be elected. which election must take place under the ennbling
act before the Iresident can declare Neow Mexieo g State. So
there cat net be an hour's or a minute's delay on accommi of
this propesition. Therefore the statement made by the minor-
ity of this committee that it wonld cause delay in the admission
of New Mexico is absolutely without foundation. [Applause on
the Democratic side.]

The other objection urged by the minerity of the commitiee
becanse the eonsti-
tution of New DMexico already provides an easy merhoed Df
amendment. So carried awasy are these "euﬂomen by their
zeal to serve thmr partisan friends in that Territory {hat they
Lave actually made that statement in the report filed in the
House.

The distinguished gentleman frem Massachuserts [Mr. Mc-
CaLL] made the same statement this morning.

i of all the members elacted to ecach of the two houses
‘amendment or

Tt requires two-thirds of each house of (e lezis!

He made it ] it to one senator—not only is given a secnator,

upon the authority of my colleague upon the committee, Mr.
Wicrts, of Ohio. I assert, Mr. Chairman, that it is a more
difficult constitution to amend than any constitution that exists
in the United States to-day. There is no State now in the
Union that bhas a constitution anything like as hard to amend
as the one proposed for the new State of New Mexico. [Ap-
plause on the Democratic side.]

Mr. Chairman, the distinguished gentleman from Ohio [Mr.,
WirrLis], when he discussed this question, asserted with great
positiveness that there were only two States in the Union in
which a majority of the lememtmeQ could submit amendments

cand a majority of the people at the polls could ratify those

ameundments. I told him I knew he was mistaken.

The gentleman kad his books and I did not have mine, and
could not, therefore, prove my statement at the time. But even
his bool\s did not bear him out. I find that the books he had
show that the Oregun counstitution provides that a majority of
both houses of the legislature can submit amendments and a
majority of the peonle at the polls can adopt those amendments,
and that is oune of the Stutes that the gentleman did not include
in the two he named. I found that in the State of Michigan—
and I called his especial atteation to Michigan—they have a
provision much easier even in tlie submission of amendments
than by a majority of the legislature. Twenty-five per cent of
the qualified voters can submit amendments, and the majority
of tiie people voting on the amendments can ratify them; and
when these ame: mmeuta are counsidered by the legislature a
majority of both houses of the legislature can submit a substi-
tute amendment for the ane proposed by the people, and a 1wa-
jority of the people wut the polls, voring on those amendments,
cail adopt them. I simply meition these two States to show that
my distinguisied friend was wrong in his statement of facts.,
Aud I want to say, Mr. Chairman, that Le is as wrong in his
statement of every other fact’ connected with the statehood
nuitter as he is in connection with this fact. My friend is elo-
gnuent and eutertaining, but he does net recoguize a fact.

Mr. WILLIS rese.

The CHAIRMAN. Does the gentleman from Virginia yield to
the centleman from Qhio?

My, FLLOOD of Virginia. Certainly.

My, WILLIS., I simply wanted to inquire what the "enﬂe—
man said about the constitution of Oregon. I did not cateh
quite all of his statement.

Mr. FLOOD of Virginia. The constitution of Qregon—not
the antiquated one. probably, that -the gentleman has, but the
one that is now in foree—yprovides that:

Amendment or amendments may be proposed in either bhranch of the
legislative assembly, and if the same shall be agreed to by a majoriiy
sich proposed
amendments shall. with the yeas and na thereon. bLe
entered in their journals and referred by the secretary oi state to the
peonie for their approval or rejection at the next ceneral election, except
when the Jezislative assemily shall order a Cp“(x" eleetion for that
purpose. If a majority of the electors voting on any such amendment
;\;H ‘\tl»‘te in favor thereof, it shall thereby become a part of this con-

HES

A WILLIS, I want te be perfectly frank and fair with my
fricwd, and T will sy 1o Lim that in volume 5 of the book to
whichh T referred—" Charters and Constitutions,” priuted at the
Government Printing Ofhee in 1909—there is the distinet state-
ment that the smendment has to be referred to a sccond session
of the legislature,

Nr. FLOOD of Virginia, That ig the old constitution. The
centieman is like all Repvblicans: lie can nor keepr up with
the march of the times and the moreh of progress, and even the
adoption of progressive constitutions.  [Applause on the Demo-
cratie sidel]

The New Mexico constitntion is a moxst difhcult one to amend.
sture to subinit
an amendient. except at intervais of eight vears, and amend-
ments ean only be submitted at general elections.  Any amend-
ment submitted must be ratified by a majority of the votes cast
on the amendment, and in additien te this by 40 per cent of rhe
votes ecast at the election and in atv least 50 per cent of the
courities,

To require two-thirds of each house of the legislature to sub-
mit an amendment on its fice does not <eem to be a very rigid
restrietion on the power of amendment: but we find that there
are 26 counties in New Mexico and that these 26 counties
Eave 24 senators. To submit an amendment it wiil take the
vote of 16 senators. By reference to the appertionment for
senafors it will be scen that 4 of these 245 counties control the

election of more than enough senators, if they ave onpesed 1o
the submission of an amendment. to preveut one being sub-
mitted to the people. The county of Secorre. with a popula-

tion of 14.760—about 1.200 more population than unuld entitle
but is maude a
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part of two other senatorial districts, and if the vote of Soeorro [
“mow. Nearly that many have been polled in elections between

is preperly orzanized it could control three votes in the senate
against the submission of an amendment. Bernalillo County
has its own senator and is projected into another senarorial dis-
trict, so it can be made to control two senators. San Miwuel
County is so apportioned that it may control thres senators
and Colfax County, a mining county, where the voters are no-
toriously nnder the control of the mine owners, with a porula-
tion of a few thousand more than is necessary to cutitle
senater, is nuude (o constitute not oaly one sonntorial o
but a parc of a sccond. It will be seen, therefore, th:
four counties. with an agzgregate popularion of 77.080. ov ul

23 per cent of the population of the State. can contrel 10 of the
senarors out of 24, or moere than 40 per cent of the senate.
to substiture Rio Arriba for Bernalillo—and Do Avriba con-
trols two senators—ithere would be a rion of nbout TOCLO,

or u little moere than 21 per cent of the entire population of the

State, contrelling 10 senarors, and weuld be able to prevent the
submission of an amendment,

This demonsirates the ditficulty which will confront the peoploe
of New Mexico in takine the first step toward securing

require that an apportionment be made, but merely permits the
legcislature to make one. This also demonstrates the inequality
in the renresentation in the State senate and, to a certain extent,
the same inequnlity exists in the apportionment for the IHouse.
The evidence before the committes was to the effect that cer-
tain counties in New Jlexico, ncne of which are in the list of
these five, are rapidly increasing in population and are filling
up with American citizens from Texas, Oklahoma, and other
States, which will each year make the inequality of this appor-
tionment greater.

Taking this apportionment in connection with the two-thirds
of each house required to submit amendments to the people, it is
too rigid a restriction on the power of amendment. I have
heard a good deal said about thig apportionment being gotten up
in the interest of the Republican Party. I was not so impressed
with that fact as I was with the fact that it was gotten up in
the interests of the corporations of New Mexico. [Applause on
the Democratic side.] The Republicans were, of course, iuci-
dentally helped. [Applause.] The strongest proponents of this
constitution who appeared before our committee admitted that
this was a corporation-ridden Territory and that its coustitu-
tional convention was controlled by corporate interests. At leuast
there was no denial of that fact. And they have taken the
counties that are absolutely cerporation ridden and projected
them into senatorial districts over nearly all of the State for
the purpose of preventing any amendment to this corporation-
written constitution that they are trying to impose upon
the people of New Mexico. [Applause on the Democratic
side.]

The rights of the people of no State in this Union have been
so bartered away by fundamental law as is proposed in this
constitution. [Applause.]

Mr. Chairman, the people of New Mexico ask to be relieved
from this provision, which puts them in the power of the cor-
porate interests:of that Territory. Cedric the Saxon never had
a stronger hold upon the services of Gurth, the swineherd, than
have the corporations of New Mexico upon the votes of the
majority of the people of these five counties: [Applause on the
Denrocratic side.]

Mr. €hairman, from: this you can see the difficulty that
the people will encounter in procuring the submission of an
amendment.

But that is not the greatest difficulty they will have. That
will come when they have an amendment voted on by the
people. Of course, it must get a majority of the votes polled
for the amendment. Then it must get 40 per cent of all the
votes polled in the whole State at a general election. So, of the
people who go- to the election, interested in. the election of
county and State officers and Members of Congress, those who
-do not vote on the amendment at all will be counted against
the amendment. . ’

. But that is.not all. They could even stand that, Mr. Chair-

man, but there is another provision, and I defy any man upon
‘this floor to peint to a single State in this Union that has a

provision anything like approaching the one I am ‘going to

mention now. It is this: Not only must they get a majority of
- gll the votes polled on the amendment, not only must that be
‘40. per eent of all the votes polled in the State, but it must be
40 per.cent of the votes polled in at least 50 per cent of the
epunties. - ¢ -

throaat:

roan .
amendment to their constitution. The constitution provides rhat |
this apportionment shall not be changed Ly the legislature until
after the publicaticn of the census of 1920, and then does not

There are something over 60,000 voters in this Territory

contending eandidates. I have made a caleulation, and I find
that if the eonstitution had been submitred at a general elec-
tion and a full vore polled, and if this provision had been ap-
plied, there were 11 of these counties which did not cast votes
enough for the constitution to constitute 40 per cent of the
full vote that in all probability would have been cast, And if

~ there had been a changze of about 230 vores in three other coun-

on like th

the

ties, under a provisi thie consiitution itself would
not have been adopted at eclection in January, notwith-
standing the great desire of the New Mexican people to become *
a State. [Applause on the Demecratic side.]

The corvorations have the people of this Territory by the
and under thiz ecensritution which they have forced
upen them, with iis ortionment, thiey will, unless we
aive the relief provided in rosolution, rally its mercenaries
in the counties where theyv nre strong behind the rawmparts of
countless monevbags and hold the State indefinitely against the
will of the penple. [Anplause]

Mr, FERDRIS, Will the gentleman from Virginia yield?

AMr. FLOCD of Virgini For a yuestion; my time is short.

Mr. FERRIS. Along the line of the gentleman’s argument,
and in support of it, I want to call Lis attention to a question
submitted in our State, showing that the people vote for the
head of a ticket and much less for a propesition away down the
line. In our State the Torrens Iand system was submitted, and
while there was a vote of betweon 230,000 and 260,000 for gov-
erncr on the Torrens land-system proposition, which was a
proposition other than the head of the ticket, they cast only
108,232 votes, over 50,000 less than for the head of the ticket.

Mr, FLOOD of Virginia, That is the case everywhere. Gen-
tlemen representing every shade of political thought in New
Mexico appeared before us, asking to be relieved of this in-
famous and binding article upon amendments. There were rep-
resentatives of the Democratic Party, four gentlemen appointed
by thie Democratic executive committee of this Territory, who
appeared and made this request. There was a representative of
prozressive Republicans in New Mexico preferring a similar
request. A representative of the Anti-Saloon League appeared
and made a similar request. .\ representative of the Women’s
Christian Temperance Union appeared and made a similar re-
quest. The only orcanization that did not make this request
was that of the stand-pat Republicans of New Mexico, who seem
to be hand in glove with and controlled and owned by the cor-
porations of that Territory. [Applause on the Democratic
gide.]

They ask usg, Mr. Chairman, to relieve them of the tyranny
and oppression of the corporations that had robbed their people
and their Territory., They gave us every reason to believe that
if we would give the people an opportunity to vote for a substi-
tute for the article on amendments that that substitute would
be adopted, and in the future we could expect to see this new
State controlled by its people, instead of by the bosses and
corporations that have in the past plundered and exploited
them. [Applause on the Democratic side.]

The proposed constitution attempts to secure the original
Mexican or Spanish-American population of New Mexico in their
equal right of suffrage and in the enjoyment of equal rights of
education with other citizens, present and prospective, of the
new State. Your committee has not only, by its proposed amend-
ment of said article 19, preserved such rights as are secared in
the proposed constitution, hut has made sections 1 and 3 of
article 7, on the elective franchise, and sections 8 and 10 of
article 12, on education, more difficult of amendment than is
provided in said proposed constitution, to the end that the
Spanish-American population of said Territory shall be made
secure for the future in the enjoyment of equal rights of suf-
frage and equal rights of education. )

It will be noted that the amendment suggested in the substi-
tute reported is not made mandatory, but is to be submitted
to the electors for ratification or rejection, as a majority may
determine, thus putting the whole matter under control of the
people of the new State and so providing that they can consider
and vote again on that particular article of their constitution;
and no reason, except one of partisanship, can be advanced why
they should not have this vight. [Applause.]

Tt has been represented to your committee, and is no doubt
true, that the people of the Territory were so very desirous of
securing statehood that when the proposed constitution was
submitted its merits and demerits were not carefully considered;
but being submitted to them as it was, as a whole, a Iarge ma-
jority, through their great desire to secure statehood, voted for
it without regard to what its provisions were. The amendment

et
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anggested by the substitute resolution reported by this committee
. will give them the power and opportunity which they otherwise
would not have to change any provision which, in their desire
for statehood, may mnot have been sufficiently considered when
the proposed constitution was ratified. [Applause.]
SEPARATE BALLOT.

-~ It will be seen from section 4 of the substitute resolution
that provision is made for a separate ballot for the purpose of

< yoting upon such amendment, which is to be printed on paper
of a blue tint, so as to be readily distinguishable from the
white ballots, which will be used for the election of officers at
the same election, and that these ballots are to be delivered only
to the election officers authorized to have custody of the ballot
boxes and to be delivered by them to the individual voter when
he oifers to vote.

The provisions in reference to this separate ballot were pro-
vided because the election is in other respects to be held under
and subject to the election laws of New Mexico now in force,
which do not provide for a secret ballot and under which bal-
lots are required to be “ printed on plain white paper 3 inches
in width and 8 inches in length or within one-quarter of an
inch of that size.” And said ballots are to have the names of
all candidates for the respective offices printed thereon, and if
the suggested amendments were required also to be printed on
these ballots it is obvious that there would scarcely be room
for that purpose, and, in fact, as the amendments are to be
printed in two langunages, it would be impracticable, if not im-
possible, to print them on ballots of that size, and, besides, un-
der the present election laws of the Territory, the ballots can
be distributed indiscriminately among the people sometime
before the day of election, and, in other respects, these election
[aws are lacking in the usual safeguards while the provisions
provided for by the substitute resolution of the committee in
reference to the separate constitutional ballot will guarantee
the necessary and usual safeguards. [Applause.]

BOUXNDARY LIXE,

The substitute resolution provides, as did the original reso-
lution, for an amendment in reference to the boundary line be-
tween New Mexico and the State of Texas.

This provision was incorporated in the joint resolution so
that there might be no mistake as to this boundary line. In
the past there has been a disagreement on this subject.

Some years ago a survey was made, known as the Clarke
survey, to settle this dispute. ILegislation has been had in
Congress and in the Legislature of Texas confirming the Clarke
survey. The New Mexico constitution disregarded the Clarke
survey, and when this was learned a joint resolution was
passed by Congress and approved on February 16, 1511, by the
President, declaring the line established by the Clarke survey
to be the proper Dboundary line Dbetween New Mexico and
Texas; now to prevent any question being raised as to whether
lhis joint resolution admitting New Mexico as a State with a
constitution fixing a boundary line different from the one estab-
lished by the Clarke survey superseded the joint resolution of
February 16, 1911, we have provided that the admission of
New Mexico shall be subject to the terms and conditions of
that joint resolution.

SPANISII-AMERICAN CITIZENS.

The substitute provides for the repeal of that part of the
enabling act which prescribes the qualifications for members of
the legislature and officers in the new State to be the ability to
read, write, and speak the English language. There never was
any just reason for compelling such a provision to be incor-
porated in the constitution of New Mexico. No such provision
has been in the laws enacted for the government of this Ter-
ritory during the G0 years that it has been a part of this coun-
try, or any other of our Territories. It is violative of the con-
ditions upon which the Spanish-American portion of the popula-
tion of New Mexico became citizens of the TUnited Srtates.
These people constitute a most meritorious class of the citizen-
ship of that Territory and are nearly one-half of its popula-
tion. From the evidence before the committee it is clear that
they are a very different class of people from the inhabitants of
Mexico. They are descendants of Spaniards who scitled this
part of the country in 1595, and owed their allegiance directly
to Spain. In the twenties they became subject to the Mexican
Government. but never had much intercourse with the Mexican
people. This allegiance continued for more than 25 years. when
this part of the country was ceded to the United States. TUnder
the treaty of Guadalupe Hidalgo they were guaranteed *all the
rights of citizens of the United States according to the princi-
ples of the Constitution.” By the Gadsden treaty the same pro-
vision was made. It was also contained in the organic act
establishing the government of New Mexico. The people are

largely agricultural and pastoral; they are honest, industrious, '
hospitable, frugal, and patriotic. There can be no better class
of citizens for rural communities than they are described to be.
English is being taught in all of the schools of the Territory
now and the population largely speaks English, but some of
the most highly respected and most intelligent citizens of that
Territory do not understand it sufficiently well to enable them
to qualify for membership in the legislature or to hold any
other office under this enabling act and constitution. The peo-
ple of the Territory who are of Spanish descent naturally feel
that this is an unjust discrimination against them and a breach
of faith on the part of Congress. They feel that they took pos-
session of this country, that they carved a civilized State out of
the wilderness, that they wrested it from the Indians and con-
secrated it forever as the theater of the transcendent achieve-
ment of the Spanish-speaking people upon the American Conti-
nent. They are desirous that this restriction should be re-
moved, and with this desire I fully sympathize. [Applause on
the Democratic side.]
ARIZOXNA,

Now, Mr. Chairman, I want to say a few words about Ari-
zona. We recommend that New Mexico be admitted, we believe
its constitution is republican in form. We had some doubt
about it at first, but we solved that doubt in favor of the con-
stitution. We believe that the constitution of Arizona is re-
publican in form, and we believe that the arguments made here
denouncing it springs from partisan motives and a deep-laid
and skillfully planned effort to keep this brave amnd glorious
Democratic State out of the Union. [Applause on the Demo- /
cratic side.]

Mr. LAFFERTY. Will the gentleman yield for a suggestion?

Mr. FLOOD of Virginia. No; I have not time. I would be
glad to yield to the gentleman. -

Mr. LAFFERTY. It is only for a suggestion.

Mr. FLOOD of Virginia. I do not need any aid, and I think
I can make my own speech. I do not mean to be discourteous
to the gentleman, but my time is very limited.

Now, Mr. Chairman, the minority of the committee say that
Arizona’s constitution, because of the recall of judicial officers
in it, is fundamentally destructive of a republican form of
government. It is curious, Mr. Chairman, that gentlemen will
take the position that a constitution having the initiative in it,
the referendum in it, and the recall of all the officers is not
unrepublican on account of those provisions, but that the recall
of judges makes it antirepublican.

I see my distinguished friend, the gentleman from Pennsyl-
vania [Mr. Orastep], who made an able argument along this
line last week. I read the newspaper after going home, from
the delight I experienced at hearing his speech, and found that
the House of Representatives of Pennsylvania came very near
mobbing the speaker because he refused to allow them to vote
on a constitutional amendment to submit to the people whether
there should be an initiative in Pennsylvania. [Applause on
ihe Democratic side.]

Instead of trying to keep Arizona out of the TUnion because
she wishes to recall her judicial officers when they are corrupt
or when they are not true to their duties, my friend had better
go back home and try to keep the lecislature and electorate of
the old State of Pennsylvania straight.

Mr. OLMSTED. If the gentleman will yield, I did not object
to Arizona's constitution en aceount of the initintive and refer-
endum, but simply on account of the recall

Mr. FLOOD of Virginia. Yes: on account of a much less
republican provision. If the gentleman had objected to it on
account of the initiative. I would have thought possibly there
was some consisteney in his position, but he objected to it as
not being republican on account of a much less republican
provision, that of the recall of the judges. [Applause on the
Democratic side.]

The substitute propeses to the people of that Territory an
amendment by which they can vote upon the article on the
recall of public officials. so that it will not apply to judicial
officers. Whether the recall of public officials is wise or unwise
is a matter which was not considered by the committee. as we
did not feel that it was in our province to determine this gues-
tion. I am satisfied and the committee was satisfied, however,
that the article on recall of public ofiicials does not render the
constitution unrepublican in form.

While these were our views, we did feel that the same desire
existing in that Territory for statehoed that existed in New
Mexico might have induced the people to vote for this provision
of their constitution, which has been so savagely attacked.
through their desire to obtain stateliond and not because they
favored it. We therefore thought it just to them and wise to
give them an opportunity to vote upon this provision again, and
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also wished to make this substitute in reference to Arizona meet
as near as we could the views of the President of the United
States as we understood them. 7The minority, including the
Delegate from Arizona, who have been so desirous that nothing
should be done to delay the admission of New Mexico, seenmi

equally anxious to prevent the admission of Arizona as a State. !

These zentlemen have recommendeld a
deny

their manheod and their principles and vote as those gentlemen !
Iy vels upon an
amendinent 1o her constitution, bur thar her people =hall vorte |

dictate. They propose that Arizona shall not enld

as thev tell them to vote, and unless they do this they will be
denied the right of stateboced.

They are not willing to trust the people who bear the burdens
of covernment: they deelaim with grear eloquence aguinst giv-
ing rhe people too much power, forgetting that in a republie the
people are the seurce of all power.

Their anxiety is misplaced. "There is no danger that the
peonie will desrroy this Government. It
they are determined that it shall not perish from the face of
the earth. nnd, in turn, the Government will protect its citizens.
It will take tr 1nd monopelies by the throat: it will equalize
the burdens of raxation. It ecan distribute its privileges im-
partinlly, and. Mr. Chairman, it can do more—it can trust the
people, in whese name it was founded. in whoese courage it was
defended, in whose wisdom it has been administered, and in
whese stricken love and confidence it can not survive. [Ap-
plause.]

No attack is made upon fhe constitution on account of the in-
itintive and reforendum, or the recall as applied to any other
officers than judges. I can see no reason why the republican
form of this constitution is affected by the recall of the judi-
ciary more than it is by the reeall provision as applied to the
executive or other officers. If the one makes it unrepublican,
then the othier would also. Harving conceded that the constitu-
tion with the recall of executive officers is republican in form,
it is difficult to understand what argument can be advanced to
demonstrate why the application of this principle to the judiciary
would make a constitution antirepublican, and no reason why
the one class of officers can be differentiated from the other has
been given in this debate. [Applause.]

I want to say, Mr. Chairman. that I yield to no man in the
respect 1 entertain for the judiciary. I come from a Siate
which has given the greatest judges swho have adorned the bench
of this country and where the people not only respect, but
revera, the judges. I have too much respect for both the people
and the judges to believe that the power of recall in the people
will affect the integrity, the ability, or the fearlessness of those
who occupy judicial positions.

The question for us to decide is whether the recall is anti-
republican. Reverting to the TFederal Constitution, we find
tbat while section 4 of Article IV was under discussion in the
constitutional convention Gov. Randolph, of Virginia, offered
a resolution, which was amended by Mr. Madison, and reads as
follows:

The republican constitutions and the existing laws of each State to
Pe guarantced by the United States.

Mr. Wilson, of Pennsylvania, offered an amendment to this
which was adopted and which we find in the Constitution, as
follows:

The United States shall guarantee to every State in this Tnion a
republican form of government. ‘

YWhile this resolution was being discussed Gov. Randolph
made the following statement:

. The republican government must be the basis of our National Union,
and no State in it ought to have the power to change its government
into a monarchy. (1 Elliott’s Debates, 453.)
~Immediately after this statement by the author of the resolu-
iion, it was unanimously agreed to. Here is a clear-cut state-
‘ment of the purpose of the guaranty. It guaranteed against the
‘‘rule of the few and not against the exercise of power by the
_people.
g In the Federalist Mr. Madison defines a republic to be:
s A government which derives all its powers directly or indirectly from
. jhe great body of the people, and is administered by persons holding
. ‘their ofices during pleasure, for a limited perlod, or during good be-
“havior.
. *"'Under this definition the recall is properly a part of a repub-
qican form of government, because it is provided that the

DeCause
ficers shall hold during pleasure, which means the pleasure
f the people. : -

“Afr. 'Wilson, who helped to frame this provision, afterwards
pécame a Justice of the Supreme Court of the United States.
-and in the case of Chisolm v. Georgia (2 Dallas, 457), gives the

resolution which will
atehcod to the people of Arizona, unless they surrender

is of the people, and !

definition of a republican government to be one where “the
supreme power resides in tie body ot the people.”

The discussion of this question in the Federalist, in the text-
. books, and by the Supreme Court of the United States, leads to
i the conclusion that the phrase *republican form of govern-
ment” wuas used in the Constitution as contradistinguished
: from a government in which the few are the ruling power—a
monarchy, an aristocracy, or oligarchy. It follows, then, that
! had the Federal Government provided for more power in the
people, it would Lave been republican, and it aigo follows that
it there had been a provision that the oflicers of the govern-
ment could be recalled at the will of the people, it would still
be republican in form.

I, as stated by Madison in the Federalist, a republican gov-
ernment is one administered by persons holding their offices
during pleasure, then the fact that the people have a right to
recail their officers certainly can not be antirepubliean.

The recall system is but another methed by which officers of
a State or its subdivisions may be removed from their offices.
The power to remove officers is generally vested in the legisla-
tive department pr in some other department of the State gov-
ernment, either by the direct power of impeachment or removal.
There can exist no constitutional reason why this power should
not be reserved fo or vested in the people.

Mr. GRAHAM, JMr. Chairman, will the gentleman yield?

Mr. FLOOD of Virginia. Yes.

Mr. GRAHAM. Is there any better way that you can con-
ceive of to find out what is the pleasure of the people than by
the exercise of the thing called the recall?

Mr, FLOOD of Virginia. Well, I do not know that there are
not other ways just as good.

Alr. GRAHAM. Baut the gentleman knows of no other?

Mr. FLCOD of Virginia. Well, I think that when people in
mass meetings instruct their reprcsentatives, or when their
representatives are in constant correspondence with their con-
stituents, they can form a very good idea of what the people do
want. I do not mean to commit myself to the reeall. I think
it is free of many of the objections that have been urged against
it, and that these denunciations made of it on this floor are un-
justifiable, but I hold they have nothing to do with the question
which we are considering, Lecause I do not believe that any
centleman upon this floor will contend that having a provision
for the recall of any public cfficial in a constitution renders
that constitution antirepublican. No oune here has as yet been
bold enough or courageous cnough to come out and say that
this recall provision of the judiciary renders this constitution
unrepublican in form; and if it does not, it secmis to me that
we have but one duty to perform, and that duty is to vote to
admit the Territory of Arizona as a State as soon as possible.
[Applause.]

I recognize the high and important part the judiciary plays in
our system of government, and I would not aid any movement
which I thought would weaken the proper powers of that im-
portant branch of our Government, but I fail to see the great
dangers in this recall provision that some have professed to
fear. I do not believe the pecple who possessed this power
would undermine either the independence or the integrity of
their judiciary. '

In my State, which is exceedingly conservative, there is a
provision by which judges can be removed by a joint resolution
of the two houses of the general assembly upon 20 days’ notice,
In every aspect of the case this power of removal in the legis-
lature is as destructive of the independence and integrity of
the judiciary as would be the recall vested in the people, be-
cause if popular clamor was aroused against the judges it would
find expression in the legislature as quickly as it would at the
polls; but we have never found that it interfered in the slightest
with the character of our judges or the administration of
justice. T

Virginia is the home of great judges, and her bench is adorned
to-day by a set of judges who in ability, in character, in learn-
ing, and in independence are the equals of the great judges of
the past, of and from Virginia, who added so splendidly to the
glory of the judicial history of their State and -country.
[Applause.]

The fact that the legislature that elected them had power to
recall them has never affected the standing or the conduct of
our judges. And, Mr. Chairman, there are 12 other States that
have a provision for removing judges similar to that of Vir-
ginia. Congress is not called upon in this matter to pass upon
the wisdom, advisability, or beneficial results of this provision.
It may be productive of all the evil results which its most
ardent opponents have urged; our individual opinions may be
that it is unwise and pernicious in its operation. On the other
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hand, it may be.the wisest provision ever incorporated in the
fundamental law of a State; but these are not the questions
which we are now considering or which Congress is called on
to pass upon. The sole question is whether or not the provi-
sion is antirepublican and renders the government of a State in
whose constitution it is embodied unrepublican in form.
. %, To hold that a government embodying the recall of judges is
- pot republican in form is to say to the people of Oregon that
they have violated the Constitution of the United States; that
their. government is such as they have no right to maintain;
- that their Senators and Representatives shall not be admiited
 to seats in Congress, and that Congress bas heretofore erred in
" 'so doing. It would be to say to the people of California and of
“other States that they have not the right or power under the
United States Constitution to exercise the powers of recall over
their judges, and if they do so we will relegate them to a
Territorial form of government.
- We may not individeally believe that this provision is wise
or that it is best for the interest of the people that it should
be exercised by them, but I do not believe a dozen men here
would go so far as to say to them that they have not the con-
stitutional right to exercise it if they so desire.
- . It seems to me that no other conclusion can be reached than
that this provision is not antirepublican, and that the govern-
ment of Arizona, under its proposed constitution, is republican
in form. [Applause.]

Mr. Chairman, speaking of Arizona brings to the minds of
the older Members in the service hers the name of Mark A.
Smith. His ability and distinguished service in the cause of
his people won the respect of everybody here. His many quali-
ties of heart bound us to him, and I do not think it is saying
too much to say that it was due to his intelligent and well-
directed efforts that the infamy of uniting these two immense
Territories as one State was not finally consummated. [Ap-
plause.]

His many appeals on the fioor of this House for justice to
Arizona still sound in our ears. In all his service he did not
burden bher with one weight or hindrance. Not a single oppor-
tunity to aid or to force her progress did he permit to escape
his vigilant and ready action. I am afraid the present Dele-
gate from Arizona can not have as much said for him. I was
astonished, Mr. Chairman, when be signed this minority report.
I must think that the gentleman was led to deal this blow
at his people by lhis partisan stand-pat Republican associates
on that side of the Chamber, who seem, in this instance as in
other instances heretofore, willing to put partisanship above
the rights of a whole people. [Applause on the Demccratic
side.]

AMr. Chairman, it is discouraging to see gentlemen of such
intelligence and of such high character giving away to partisan
considerations in great and momentous questions of this kind.
In a great and free country like this partisanship, K can have
no sccure basis or foundation. In a land which we all love
and which we all alike hope and believe will endure, mere party
advantage is but temporary and fleeting, but the fruition of
the hones of the people of this Territory will bring lasting and
enduring blessings not only to themselves, but to the people of
this entire Republic. [Applause.]

Mr. Chairman, I am just as desirous of seeing New Mexico
admitted into the Union as I am of seeing Arizona admitted.
These two Territories have been retarded in their growth and
development by reason of not having been granted the right
of statehood. It has been difiicult to get capital with which to
deyelop their marvelous resources, Development has been
stopped. Irdustrial immigration bas been halted. Statchood
will remove these disadvantages and these barriers to their
progress. They have done everything that a people could
do unsaided and alone with the gevernments which they
have had.

New Mexico has a population of 327,000, more than double
what it was 20 years ago. Arizona has a population of 204.000,
nearly treble what it was 20 years ago. New Mexico has tax-
able values of &300.000.000; Arizona has taxable values of
$450.0600.060. Each Territory is an empire in extent.

1 have often, Mr. Chairman, admired the beautiful
mated fresco that we see as we go up the stairs to the House
gallery over there. It represents a caravan traveling to the
west in the days when there were no railroads. These people
have just reached the highest peak of the Rocky Mountains aud
they stand in awe and wonder, gazing at the beautiful vision
before them, which stretches out to the setting sun. If we can
imagine them on the spur of the mountains that separate
Arizona from New Mexico, we can see them looking back 300
miles to the Texas line, over New Mexico, and looking for-

and ani-
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.this generation and the future.

ward for an equal distance of 300 miles, over A:

the Colorado River empties into the Guslyf of cmﬁiﬁ?&fﬁ’aﬁfx
tory in square miles in each of these proposed States equal to
all of New England, New York, and New Jersey combined., o

These people have accomplished wonders. They have built
cities, towns, and villages. They are cultivating land, operating
mines, and running factories. A substantial school system exists
in each Territory. Highways are running in every direction.
Railroads are being built to all important points, and many irri-
gation projects of immense size are adding to the productiveness
of their acres. All they need is statebood. This will give a
splendid impetus to these people, to their development, and to
their growth. Population will pour in. The money necessary
to develop their resources will be readily secured. And these
new States, with constitutions germinating in the hearts of their
people and adopted at the polls by the free and untrammeled
votes of their citizens, will stride forward to that splendid des-
tiny which we have every reason to believe a kind Providence,
aided by the energies of man, has in store for them. {[Loud
applause.] :

Mr. LINDBERGH. There is a difference between a govern-
ment limited as by the Federal Constitution 'and a people’s or
popular government run by popular choice. I make that dis-
titncflion in ordey that my few statements may not be misunder-
stood.

The United States is not, within strict interpretation, a peo-
ple’s or popular government, but is a constitutional govern-
ment, The United States may be said to be governed by the
people, except where the Constitution represses. That instru-
ment does limit the majority. It makes no difference that
originally the people through their servants framed the Consti-
tfution. Those who did that have long since gone and are no
longer the people. They left posterity an instrument that
limits in several respects the privilege of majority rule.

The only time that this country was in a position to be gov-
erned by the people was the period of 12 years between the
Declaration of Independence and the adoption of the Censtitu-
tion. Since that time it clearly appears, by interpretation of
the courts enforced by judicial decrees, that the people are not
entirely in possession nor control of their own Government. In
one respect it would require unanimous consent, or practically
so0, to change the Constitution. For instance, “ No State, with-
out its consent, shall be deprived of its equal suffrage in the
Senate.” The State of New York, with nearly 10,000,000 people,
has no greater representation in the Senate than the State of
Nevada with a population of 81,000; that is, one person in
Nevada has a representation in the Senate equal to 123 in New
York. Even if all the other States should decide by unanimous
vote that each State should have a representation in the Senate
in proportion to population, such a decision could be nullified
by a majority of the State of Nevada. There would be no way
to overcome that except by revolutionn. There are many cases
in which the Constitution prevents the people by majority to
rule, the most conspicuous being the manner required to amend
the Constitution itself.

The Constitution is a great instrvment and has been looked
upon as cvidence of the profound wisdom of its authors. The
rood fnith and great foresight of its founders is not questioned.
It must not be overlooked. however, that the Constitution was
a compromise. Some of its provisions were placed there to
weet certain emergencies existent at the time of its adoption
and not because in themselves they were preferred. In fact,
they were, some of them. most strenuously opposed. The Colo-
nies were weak and had to compromise their differences,
resulting in some provisions that have later repressed the
people.

I have no sympathy with all this talk about the sacredness of
old instruments of government, regardless of their fitness for
We can not progress and at
the same time follow cumbersome old forms that really block
pregress. All rules made in tbhe past that are suited, let us
keep as long as experience shows them suited to present necessi-
ties: but whenever experience shows the need of change. let
no fetish reverence for tlie past methods repress the present
and future necessities.

My respect for government rests primarily irf the ability of
the people to conduct it. Succeeding generations should be
better able to master the problems of their own than the peopie
of earlier generations could do it for them. Inch generation
should conduect the affairs of its own times, and when a ma-
jority rules that can be done. So much of the past as is worth
while would naturally be adopted. Now, since we have our
growth principally in our native born, I do not belicve we
should be tied up with constitutional limitations that will pre-
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vent a majority from changing the Constitution and m:xkiug:‘
such laws and regulations as shall seem best, provided rhei
change is determined by the people. |
We can imagine wrongs that a m: ajority could, if it would. do |
to o minority, but I am not with those who anticipate that the [
majority will be less just than a minority. We suppoese this to
be a government by the people, and I am willing to trust it as !
such. My votes, so far as I am able to cast them, will give the |
fullest credit to that purpose. i
The objection that is pressed the bhardest by sowe to the pro- |
posed constitution of Arizona is the provision for the recall of !
judges. Some have worked up their imazinations ro the exrent |
of believing that excitenments mizht and probably would someti
arise and carry in their wives the recall of judeoes. It is believed
by them thit the people would go throush ail the forms reqguiveil |
for the recall of jmlges who had decided eases in accordonce |
withh law. These who ear 'y prejudices of that nature are mo
conziderate of the individunrl than of the public. Lven supix
it happened several times in a century, wiich is not likely. 1l
fact of the reeall would net reverse the eases.  They wonld
stand as they had been decided. If the decisions were wrong,
the recall would not be wholly unmerited. A= things are now
a judge can net be removed except by hmpeachment. which, ex-
cept under the most extraordinary ciremmstances, is imprictieall

It is well known that with responsibility cowmes caurion. The
reeall would muke peeple cautious in the exercise of the richr.
The very fact that we had the Taw of the recall would create
a steadiness of purpose and feeling of respensibility in the pe
ple that would far oulweigh indiscretions that might possibly
occur.

It is odd that those who oppose the purposes of securing the
nearest we can to popular government should assume mistakes
by the people while they give no excuse for the innumerable mis”
takes of the courts. I refer you to the findings of the courts
for the most contradictory decisions imaginable. In nearly all
of several thousand volumes of reports of decisions in this conn-
try you will, on examination, find that the courts have overruled,
reversed, and revised the decisions of judges so often that no
one can say what the law is. Iiveryone is presumed to know
the law, and yet no one does know the law.

"The legal procedure would not be more simplified by the re-
call, but it would impress ,wd"e\ with the fact that they should
consider the side of the public with as much care as they do the
side of the individual. There is an old saying that what is
everybody’s business is nobedy’s business, and it seems that in
thie interpretation of constitutions and statutes it has often besn
nobody’s business to keep the iuterpretation consistent with a
common national purpose.

The judges should keep a little closer to the people, and with
the law of recall it is quite likely they will; not that they should
be unfair to individuals, for that would not be serving the pub-
lic’'s best interest. The public is most interested in keeping
private rights consistent. The public is most interested in pre-
serving private rights, for the publie is merely an aggregation
of individuals, but the public is oppesed to special favors to
individuals.

1 do not, of course, think it practicable for the public in gen-
eral to enter into all the intricacies of the law, but the people

- are fair and will treat those whom they trust with that duty

furnish a moral influence that will be of inestimable value to
the common interests of the country. .

Whenever we generally establish laws for the initiative, the
referendum. and the recall to apply to all matters that pertain
to the public interest in connection with the administration of
- the affairs of the people in common, we shall find the responsi-
. bility accepted and dealt with by~ the public in such manner as

.will ‘make it.much easier for public officials to do their dufy

niicumbered by_the infiluence of special interests. Get the
gmeat office-holding body of this country to understand that they
owe their places to the public and that instead of being inter-
ested in the public just before each election they are to be in-
rested all the time, it will make everybody independent to do
what seems best.

Mr. SULZER. Mr. Chairman, T am a friend of the people of
rizona and of New Mexico, and I want to do all I can to pro-
ect their rights and promote their general welfare. For years

hese good people have been knocking at the doors of Congress
or ‘justice, for relief, for their rights, and the Congress has
irned to them a deaf ear. They are American citizens, and
hey want the rights of American citizens. .
The people of New Mexico and Arizona want to govern them:
selves.#They want statehood, and they should be admitted a%: |
States, @ The: people of Arizona and New Mexico want to-make: |
“their own laws. They should be admitted as States..  For- 40

. the States of thie Union.

vears they have been begging Congress for this fundamental
right. and for 40 years Congress has closed to their appeals
the doors of opportunity, of equal rights, of justice, and of
stateheod.  How much longer must they ple'ul" How much
longer must they wait? The refusal of Congress to grant them
statehood is a substantial denial of constitutional rights, and

i contrary to the spirit of our free institutions.

Let us stop treating Arizona and New Mexico like conquered
provinces. Let us grant them the rights they demand. Let us
permic these Territories to come into the TUnion, so that they can
aovern themselves and make their own laws. The people of
these Territories are as brave, as honest, as intelligent, and

i as patriotic as any other citizens in our land. They want to

govern themselves. They want home rule. They demand state-
hoed.  Let us be true to ourselves and grant them all the rights
and all the privileges &njoyed by all the rest of the citizens of
New Mexico must be a State. Arizona

must be a State. Now is the time to grant them this sovereign

i Loon.

The people of Arizona and New Mexico want the right to
Fovern themselves, and soouer or later it must be granted to
them. I know something about that vast domain. I kunow
something about the sentiment of the people who live there, and
I stand here and declare, with the confident knowledge that I
can not be successtully counrradicted. that the people of these
Territories—the people who have gone there, and who have
lived there for years, and who are bona fide residents of these
Territories, and intend to stay there during the rest of their
lives—I know what they want, and I declare here that they

want what _every other Territory has received, and that is
statehood. They want the right :that every other State in the

Tuion has—the right to make theii 6Wn laws, to levy their own
taxes., to regulate-tlieir own-inferna fE'n%. and to spend the
money gathered by the. ta¥ collettor for theu’ own use, for their
own schools and for their own ¢ht u-m\ble “institutions. Should
this substantial uvht to theee Ten'ltoues Ion"er ‘be denied by
Congress?

TWhy not give Arizona and New \Ie&i’cb”htehood and let them
govern themselves? The principles of self-Sovernment are dear
to the American heart. They coustitute the corner stoue of the
Republic. The people in Arizona, the pedple in New Mexico
are entitled to home rule, are entitled to self-government, and
the only way they can get it is through the agency of statehood.

Heince. Mr. Chairman, I shall vote for the pending bill to
admit these Territories of Arizona and New Mexico to state-
hood, and I indulge the hope that the day is not far distant
when they will be States in the Union with all the rights and
all the privileges of all the other States under and by virtue
of the Federal Constitution.

[Mr. SABATH addressed the committee.

By unanimous consent, leave to revise and extend remarks on
the subject of the statehood bill was granted to Mr. Kamn, Mr.
MceCarLy, Mr. CadxeroN, Mr. StepHENS of Texas, Mr. SAUNDERS,
Mr. Haroy, Mr. Witris, Mr. LiTTLETON, Mr. RaxER, Mr. Bor-
1AND, Mr. SapaTs, Mr. Surzegr, and Mr. LINDERGH.

Mr. FLOOD of Virginia. Mr. Chairman, general debate hav-
ing closed, I ask that the resolution be reported and read.

The CHAIRMAN. Under the order of the House, general
debate having closed, the CIexL will report the resolution for
amendment. .

Mr. KENDALL., Mr. Chairman——

The CHAIRMAN. For what purpose does the gentleman
rise?

Mr. KENDALI. For a parlinmentary inquiry.

The CHAIRMAN. The gentleman will state it. .

Mr. KENDALL. Before the Clerk begins to read the resolu-
tion I want to inquire when the right of amendment will arise.

Mr. FLOOD of Virginia. I did not he‘u’ the gentleman from
Iowa. '

Mr. KE\'DALL I inquired of the Chan' what would be the
ruling of the Chair as to when amendments would be’in order.

The CHAIRMAN. The Chair would say,’ ‘in response to the
inquiry of the gentleman, that in his opinion: thé regular order
will be the reading of the original resolution by sections, and
that at the conclusion of each section -amendments to the orig-
inal resolution will be in order; that is; down to line 6, on

page 3. After that the committee amendment,: which is a sub-
stitute, will be read as 2 whole, and it will; then be open for
amendment The Clerk will again report the bill;

The Clerk read as follows: e
Joint resolution (H. J. Res. 14) approving the cons’cltutions formed by

thei cogstituticnal conventions of the. TerritoriesA of New Mecxico and

_Arizona.

" "Resolved, etc., That the constitution formed by
convention of the Territory of :Néw Mexico, electé

See Appendix.]
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the constitutionaly E
in accordance with .
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the terms of the act of Congress entitled “An act to enable the people of
New Mexico to form a constitution and State government and be admit-
ted into the Union on an egual footing with the original States,
ete.” approved June 20, A. D. 1910, which said constifutional con-
vention met at Santa Fe, N. Mex., on the 3d day of October, A. D.
1910, and adjourned November 21, A. D. 1910, and which constitution
was subsequently ratified and adopted by the du(l}y qualified electors of
the Territory of New Mexico, at an clection held according to law on
. the 21st day of January, A. D. 1911, being E%publiean in form and
».pot repugnant to the Constitution of the United States and the prin-
cltples_ of the Declaration of Independence, and complying with the terms
of said enabling act, be, and the same is_hereby, approved, subject to
the terms and conditions of the joint resolution entitied “ Joint resolu-
tion reafirming the boundary line between Texas and the Territory of
New Mexico,” approved on the 60th day of February, A. D. 1911,

" Mr. MANN. Mr. Chairman, I offer an amendment, which I

i

send to the Clerk’s desk.
- The CHAIRMAN. The gentleman from Illinois offers an
amendment, which the Clerk will report.

The Clerk read as follows:

Amend xﬂage 2, line 10, by striking out the word * sixtieth” and in-
serting in lieu thereof the word * sixteenth.”

The CHAIRMAN. The question is on agreeing to the amend-
ment.
The question was taken, and the amendment was agreed to.
-The CHAIRMAN. The Clerk will read.
The Clerk read as follows:

‘' SEC. 2. That the constitution formed by the constitutional conmven-
tion of the Territory of Arizona, elected in aceordance with the terms of
the act of Congress entitled “An act to enable the people of Arizona to
form a constitution apd State government and be admitted into the
Union on an equal footing with the original States, etc.” approved
June 20, A. D. 1910, which said constitutional convention met at Phoe-
nix, Ariz., on the 10th day of October, A. D. 1910, and adjourned De-
cember 9, A. D. 1910, and which constitution was subsequently rati-
fied and adopted by the duty qualified electors of the Territory of Ari-
zopa at an election held according to law on the 9th day of Febrnary,
A. D. 1911, being republican in form and not repugnant to the Constitu-
tion of the United States and the principles of the Declaration of Inde-
pendence, and complying with the terms of said enabling act, be, and the
same is Lereby, approved.

Mr. MANN. Mr. Chairman, I offer the following amendment,
which T send to the Clerk’s desk and ask to have read.

The CHAIRMAN. The Clerk will report the amendment of-
fered by the gentleman from .Illinois [Mr. MaxN].

The Clerk read as follows:

Amend by striking out section 2
lieu thereof the following:

“ BSEC. 2. That the Territory of Arizona be admitted into this Union
as a State with the constitution which was formed by the constitutional
convention of the Territory of Arizona elected in accordance with the
terms of the enabling act, approved June 20, A. D. 1910, which consti-
tutior was subsequently ratified and adopted by the duly qualified voters
of the Territory of Arizona at an election held according to law on the
9th day of February, A. D. 1911, upon the fundamental condition, how-
ever, that article 8 of the said constitution of Arizona, in so far as it
relates to the ‘ recall of public officers,” shall be held and construed
not to apply to judicial officers, and that the people of Arizona shall
ggi\'e ttheir assent to such construction of article 8 of the said con-
stitution.

“That within 30 days after the passage of this resolution and its
approval by the President, the President shall certify the fact to the
governor of Arizona. who shall, within 30 days after the receipt of such
certificate from the President, issue his proclamation for an clection by
the qualified voters of Arizona, te Le held not earlier than 60 nor later
than 90 days thereafter, at which election the qualified voters of Ari-
zona shall vote upon the proposition that ‘‘Article 8 of the constitution.
in so far as it relates to ‘recall of public officers,” shall be held and
construed not 1o apply to judicial officers.” and shall also vote for State
and county officers, members of the State legislature, and Representa-
tives in Congress, and all other officers provided for in said constitution
of Arizona; said election to be beld and the returns thereof made, can-
vassed, and certified as provided in secction 23 of the enabling act
approved June 20, 1910.

“1If a majority of the qualified voters of Arizona voting at such clee-
tipn ratify and adopt the herein proposed construction of article 8 of
the comstitution, the same shall be and become a part of the said con-
stitutien, and said article 8 of said constitution. in so far as it rclates
to the “recall of public officers,” shall have like effect as if judicial
officers were expressly excepted therefrom.

“If the proposed comstruction of said article 8 of the constitution is
duly ratifierd and adopted by the qualified voters of Arizona. the elec-
t;gnﬁof officers at the same election shall be and become valid and
effective.

* When said election as to the proposed construction of the said con-
stitution and of State and county officers, members of the legislature.
and Representatives in Congress, and other officers provided for in said
constitution has been held. the result thereof shall at once be certified
by the governor of the Territory of Arizona to the President of the
TUnited States. and if the proposed construction of article 8 of the said
constitution of Arizona has been ratified and adopted by a _majority of
the qualified voters of Arizona voting at such ciection, the President of
the United States shall immediately make proclamation therecf and of
the result of the election of officers. and upon the issuance of said
proclamation by the President of the United States, Arizona shall, with-
out other procecding, be deemed admitted by Congress into the Union
by virtue of this joint resolution. upon the terms and conditions of the
said enabling act approved Jume 20, 1010, except as modified herein, and
on an equal footing with the other States.”

The CHAIRMAN:. The question is on the amendment.

Mr. STEPHENS of California. Mr. Chairman, my home is in
Los Angeles, Cal. I had not intended to speak as early in the
session as this, but T am so concerned in the initiative, referen-

of the resolution and inserting in

dum, and recall that I can not sit quietly by and have a vote
upon this question without saying a word or two.

Before I go further, and for fear I may not distinctly say it
before my short time is over, I want to declare now that I am °
in favor of the initiative, the referendum, and the recall, and
that I am in favor of the recall of judges as well. [Applause.}

In the city of Los Angeles we have had the initiative, the
referendum, and the recall for almost 10 years, and each suc-
ceeding election has shown that the people of my city are more
strongly in favor of all three of those propositions than they
were at the previous election. [Applause.] :

Take the initiative. In the city of Sacramento the wisdom
of that proposition has been well demonstrated. Within the
last few years the city council of Sacramento, being tied down
by a great corporation in the State of California, refused to
allow another railroad corporation to build a competing line
through that city; but the people found in their charter and
ordinances a provision which allowed the initiative to be in-
voked, and it was invoked, with the result, if my recollection
serves me right, that by a vote of 45 to 1 the people of the city
of Sacramento voted to have this competing corporation build
its lines through the city. [Applause.] From that time to this
the city of Sacramento has grown apace. ;

In the city of Los Angeles we have had demonstrations of the
usefulness of thé initiative, as well as the goodly effect of the
referendum.

Let me eall to your attention a particular instance of the
value of the referendum. Some years ago, without any previous
notice to the people, a measure was brought before the city
council granting to a corporation the free use forever for rail-
road purposes of the river bed that goes through Los Angeles.
To make a long story short, that ordinance was passed by the
city council. It only awaited the signature of the mayor, who
was away; but before the mayor returned the people were get-
ting ready for a referendum and recall, The final result was
that because of the referendum and the recall which would fol-
low, the city council retracted and took back everything that
they had done, and to-day Los Angeles is possessed of a river
bed of inestimable value for many uses. [Applause.]

The CHAIRMAN. The time of the gentleman from Califor-
nia has expired.

Mr. SIMS. I ask unanimous consent that the gentleman’s -
time be extended 10 minutes.

The CHAIRMAN. The gentleman from Tennessee asks unan-
imous consent that the time of the gentleman from California
be extended 10 minutes. Is there objection?

Mr. MANN. Reserving the right to object, I should like to
inquire of the gentleman from Virginia whether it is his inten-
tion to press this matter to a vote to-night, if that is the temper
of the House?

Mr. FLOOD of Virginia. Yes; we certainly want to get a
vote to-night, ’

The CHAIRMAN. Is there objection?

There was no objection.

Mr. STEPHENS of California. In consequence of this action
and in consequence of their having the referendum and the re-
call in their charter the people of Los Angeles are still pos-
sessed of this wonderful river bed that can be made an inlet
and an outlet for the future commerce of that city, the value of
which can not be determined te-day. It runs into the millions,
and we have it under our own control because the initiative, the
referendum, and the recall are in our charter. [Applause.]

We have had the practical value of the recall ciearly demon-
strated. A little over two years ago Los Angeles avoided a
serious municipal scandal by recalling its mayor and electing
in his place a strong and sturdy citizen who served out the
unexpired term. was then eclected by an increased plurality for
a two-year term, and this fall will be reelected for stlll an-
other term, and by a larger vote than ever.

Now, as to the recall of judges. That is not yet within our
city charter, but it soon will be a part of the constitution of
the State of California, and after the 10th day of next October.
at which time that question will be passed upon. you men will
know as well as I do that the State of California will forever
and forever retain the initiative, the referendum, and the recall.
[Applause.] Is there any reason on earth why a judge sheuld
not be subjected to the same laws. the same rules that govern

the mayor and the city council and the governor and the legis-
lators of a State? XNone whatever. I am not a lawyer. I do

not know how to plead as you men do. I am only one of the
plain people come to you to talk in a plain way about what we
believe you lawyers should help us do. and that is to make
judges as well as other officers subject to the recall. X

You Members know of man after man who has stood on this
floor and discussed certain questions for which all of you in
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turn probably have taken him to task. alleging that he did not
know what hie was talking about; that he was wrong about this
legal question or that; and yet is that man any different if the
next moment he is made a judge of some particular court?
Not a bit of it. He does not know any more law, and there is
no reason why he should not be subjected to having criticisms
made in the way of a recall

Furthermore, you men, as lawyers, recall a judge every day.
Some one of you somewhere does. Why and how? A criminal
is arresred, the case is before the court, and you ask for a
chanze of venue. Why? You allegze that the judge is preju-
diced ; that you can not get a fair trial before that judge. Why
do you do that?

Mr. BURKE of Pennsylvania, Will the gentleman yield?

My, STEPHENS of California. I should like to, and will at
sone other time, but I beg to be excused at this time, for I have
not time. You ask for a change of venue beciause you say you
have not confidence in the judge. Is not that a recall? Have
not the people as much right collectively as you have indi-
vidually to allege that they would like to have a change of
venue, to wit, a change of judges? [Laughter and applause.]

Then after you have asked for and got the change of venue
you are not satisfied. You virtually say, * Put the defendant
over into the other court and I will be satisfied.” Then are you
satistied? Noj; you take exception to every single ruling that
the new judge makes. [Laughter.] Why do youdo it? Because
you are not satisfied, and you say you do not believe the man
knows the law, and you go on to a higher court, and from that
to a higher court; and finally you get to the Supreme Court
of the United States, and then you are not satisfied unless the
judgment is in your favor, and you ask for a rehearing. You
would do still more than that if you had any opportunity.
[Launghter.]

No man can possibly have greater respect for the bench than
I have.
from his honest opinions through fear of the recall, neither will
he be influenced by political bureaus of any kind.

Gentlemen, I might talk on; I am so full of this subject
that I could talk for an hour. Apropos of that I want to tell
you a story. Out in Los Angeles we have a good many China-
men, who ordinarily understand and speak English fairly well,
but “‘when brought into court can not do either, and always ask
for an interpreter. A certain Chinaman was arrested for kill-
ing a dog, and brought to trial in a justice’s court. During the
trial the prosecuting attorney asked, ** What time was this dog
killed?” The Chinaman did not understand, and so the inter-
preter put a question to him that took about two minutes. The
Chinaman gave an answer fully as long. 'The interpreter turned
to the court and said, “ Your honor, him say 3 o’clock.”
[Laughter.]

Now, I could tallk for an hour or longer on this subject, but
I would like to say “3 o'clock.”” I believe that unless you
favor the majority report as put in by the committee you will
do the committee and the country a great wrong, because the
initiative and referendum and recall are coming sure, the recall
of judges as well. {Loud applause.]

Mr. BURKE of Pennsylvania. Mr. Chairman——

The CHAIRMAN., Does the gentleman rise in opposition to

the amendment?

Mr. BURKE of Pennsylvania. Mr. Chairman, I am in favor
of the amendment, but in opposition to the argument of the
gentleman from California [Mr. STtEPHENS]. The instance
which ig cited by the gentleman from California, in which
cases are removed by changes of venue, recalls to my mind
one of the most striking arguments against the adoption of
the provision for the recall of the judiciary that has been
heard in this Chamber since this discussion began. The gentle-
man is incorrect in his assumption that the changes of venue
- are asked because of the prejudiced state of mind of the judge;
but, on the contrary, where the demand is attributed in one

~‘case to the mental attitude of a judge, it is attributed in a
“thousand instances to the inflamed state of the public mind.
- [Applause.] That has been the history of nearly all such pro-
ceedings since our Government was founded. We have had
instances of it in nearly every State in the Union.

‘Mr. RAKER. Mr. Chairman, is it not a fact that there are
only five States in the Union that permit a transfer of a case
on the ground of the bias and prejudice of a judge?

‘ If that is true, it only adds
orce .to my argument, because of the fact that wise men
““Framed the constitutions of the various States of this Republic.
'ﬁ"‘If-"‘s/O;‘f‘ewqu them expressly guard against it, it proves the evil

of ‘small proportions.
' .. Mf. Chairmanp, during the closing of the general debate two
yery able gentlemen, leading the discussion for the adoption of

I believe the right kind of a judge will not be swerved

this measure as reported by the committee, came from the
State of Virginia. and in the closing sentences of one of those
gentlemen, the chairman of the committee in charge of the
measure, he suggested that certain steps might be tuken by the
gentleman from Pennsylvania—my colleague [Mr, OLMSTED]—
with reference to conditions in our State.

In the course of his argument against the adoption of this
measure as it now stands affecting the people of New Mexico,
he stated that a great evil had been brought into existence by
the people of that Ntate in gerrymandering the Territory of
New Mexico in such a manner as to prevent the people from
amending their constitution that would guarantee them justice
in the future. Mpr. Chairman, I wish to suggest this to the
people of New Mexico: They must follow one of two schools
of polities; they must follow one of two political leaderships—
that which brought the measure into the Sixty-first Congress
or that which produced the measure before us for consideration
now. The one before us now is fathered by the gentleman
from Virginia [Mr. Froop], and he says in effect that because’
of the fact there was a gerrymander in the Territory of New
Mexico, therefore that Territory is corporation ridden. Mr.
Chairman, if a gerrymander is evidence of a control by corpo-
rations I want to suggest from the records of the Sixty-first
Congress the most Hagrant case of a violation of the spirit
of the law which the gentleman complaing of is found i the
State from which the gentleman himself hails. The most
vicious gerrymander that has come under the observation of
the Congress of the United States in the last 10 years was per-
petrated in the State of Virginia in 1908, and I will state the
instance and cite the law. It is not so far back that the memory
of every man in this House——

The CHAIRMAN. The time of the gentleman has expired.

Mr. BURKE of Pennsylvania. Mr., Chairman, I ask unani-
mous consent that my time be extended for five minutes.

The CHAIRMAN. Is there objection?

There was no objection.

Mr. BURKE of Pennsylvania. Mr. Chairman, under the
constitution of Virginia it is provided that apportionment shall
be made as nearly as practical with an equal number of inhabi-
tants in each district. Under the act of 1906 the fifth district
of Virginia had a population of 175,000. The unit of population
provided for in the general measure wag 150,000, .

Mr. BOOHER. Mr. Chairman, I make the point of order
that the gentleman is not talking to the ameundment.

Mr. BURKE of Pennsylvania. Mr. Chairman, I submit I am
discussing the evils of a form of apportionment under the
constitutions of the States in this Union, and: I am citing the
act of the legislature under the constitution of the State of
Virginia in proof of my argument, and, if it is pertinent and
virtuous, then I am in order; if it is vicious and impertinent,
then I am out of order, and so is the State of Virginia.

The CHAIRMAN. The gentleman from Pennsylvania will
proceed in order. .

Mr. BURKE of Pennsylvania. Mr. Chairman, under the ap-
portionment act of 1906 the fifth district of Virginia '

Mr. BOOHER. Mr. Chairman, I again make the point of
order that the gentleman is not talking to the amendment.

Mr. BURKE of Pennsylvania. Mr. Chairman, I am speaking
to the amendment. . . e

Mr. BOOHER. The point of order is that there is nothing
in this amendment concerning the apportionment of New Mexico
or Virginia, or any other place. It touches only the recall of
Jjudges. )

Mr. BURKE of Pennsylvania. Mr. Chairman, I am discus-
sing the adoption of the constitution in the amended form pro-
posed by the gentleman from Illinois. . -

The CHAIRMAN. It seems to the Chair if the point of order -
is insisted upon that the amendment before the committee
relates wholly to the admission of Arizona. Ce

And it seems to the Chair that if the point of order is insiste
on the point will be sustained. o ,

Mr. BURKE of Pennsylvania. Mr. Chairman, it would have
been very easy for me to move to strike out the last word and,
take the time, but I do not wish to do that. My suggestion, Mr. "
Chairman, is this: That under that act thig district had 275,000

jinhabitants. Two years later—— - . : TR
Mr. BOOHER. Mr. Chairman, I again make the point of
order. o e

Mr. BURKE of Pennsylvania. The gentleman will not save
any time by it. ) : N

The CHAIRMAN., The Chair sustains the point of order. .

Mr. SHERLEY. Mr. Chairman, I move to strike out the
last word. I do mnot desire to unnecessarily delay the ‘com-
mittee, but if what I have to say is to be said at all, it.will
require more than five minutes. I therefore ask unanimous
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" consent to proceed for 15 minutes, but if the committee does not
desire it, I shall not feel aggrieved.
« Mr. CANNON. Is this upon the point of order?
‘Mr. SHERLEY. I am not speaking to a point of order. The
gentleman from Pennsylvania [Mr. BUrge] has yielded the
floor, and I have taken the floor in my own right.
“..Mr. CAXNON. I was under a misapprebension. I did not
understand that the gentleman from Pennsylvania had given up

“ i the floor.
s Mr. SHERLEY. The gentleman is under a misapprehension.

. Mr. BURKE of Pennsylvania. The Chair having ruled with-
.- out having asked any discussion upon the point of order, I
- “yielded the Hoor. :
5. Mr. SHERLEY. I would like to bave my request stated, Mr.
Chairman. -
. The CHAIRMAN. The gentleman from Kentucky asks unani-
mous consent to proceed for 15 minutes. Is there objection?

Mr. WEDEMEYER. Mr. Chairman, reserving the right to
object, I will say that I will not object to this, but I will ob-
ject hereafter to any extensions.

Mr. FERRIS. That statement coming from a gentleman on
the other side, and there being a decided opinion on this propo-
sition, I do not think it would be fair to yield 15 minutes to a
gentleman on one side with a notice served that they would not
give an equal time on the other side.

Mr. SHERLEY. Fifteen minutes have been used on tke other
side. I have not spoken during general debate. However, it
is with the committee. I do not care to attempt fe say in five
minutes what can not be said in that time.

The CHAIRMAN. Is there objection to the request of the
gentleman from Kentucky? [After a pause.] The Chair hears
none. The geutleman from Kentucky [Mr. SHERLEY] is recog-
nized.

Mr. SHERLEY. Mr. Chairman, the amendment offered by
the gentleman from Illinois goes to the crux of the debate that
has engaged the attention of the committee for a week. I am
one of those who believe that if the constitution of Arizona
contained a provision twice as drastic and far-reaching as the
one it does contain in regard to the recall of the judiciary
that that would not be a sufficient reason for this Congress to
deny it statehood. [Applause.] The requirement of the Cou-
stitution that the United States shall guarantee to every State
in this TUnion a republican form of government is not neglected
in the admission of Arizona. I hold a republican form of
government to be one whose creation springs from and whose
continuation must rest upon the consent of those subject to its
dominion.  Judged by this rule, the form of government created
by the people of Arizona is republican. But while I believe this,
vet there is no man upon the ficor who has a more pronounced
objection to the recall ef the judiciary than I have, and because
I desire to answer the very pertinent question of the gentleman
from California as to why a judge should not be recalled as
well as any other officinl. I have taken the floor and the time
of the committee. It is sometimes worth while to consider the
purpose of gcovernment as well as its form, and that purpose
should be not simply to execute the will of a majority. but to
safeguard to any and all citizens those rights that the experience
of mankind has demonstrated as essential to the enjoymient of
real iiberty., It is true that ail power comes from tie people,
but it is equally true that all people loving and possessing real
liberty, and history, to my mind, points not a single exception.
have seen the wisdom in their calin moments of so restricring
themselves in the exercise of that power as to prevent hasiy
and unfair avtion in their excited moments.

Every limitation you have in a written constitution. the very
purpese of a written constitution itself. testifies to the need of
the people limiting and restricting their power. We are toid
that whenever we question their exercize of power thar we
distrust them. I reply that they themselves in their wisdom
bave mistrusted themselves. And I suggest this fundamental
thought. that the test of a government, the test of the instiru-
tions of a government. comes in the crises of its life and not
in orvdinary pexeoful times.

When the people of some State have stood in a crisis, with
hunger staring 1

stoed in the crisis of bankruptey, with debts so heavy thau it

seemed impessible to pay them, and under that t{est have exer-
cised the recall with wisdom, then I am willing to believe that
thie people need not restrain themselves,

The distinguished genileman from New York [Mr, LiTTrLETON]
in his eloquent speech this morning said that, unfortunately. he
could cite no history in justifieation of his view. because no
natien had seen fit practicaily to exercise the recall of judges.
It so happerns that in'my own State of Kentucky this issue, in
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e great majority in the face, when they bLave |

its essence, was fought out amid the searching times and trying
scenes of State bankruptey, when the debtor class outnumbered
the creditor class two to one; and the history of that fight, the
history of the experience of those people, may well serve as a
warning to the people of America against undertaking to make
the judiciary by recall answerable to a majority.

But before I read that history let me say this to the House:
The reason why the judge is not in the same attitude toward
the public as other oficials are is because by the very virtue of
his office he is frequently the shield, and the only shield, of
the minority of the community. You can test and judge the
civilization of a people by the rights that are reserved by them
to a minority, no matter how small it may be; and the mere
numerical strength of a people can never give them a right, ac-
cording to all the theories of American government, to take
away certain rights of the individuval.

Not only is that a reason, and to my mind a fundamental
reason, but the judiciary is also charged with the high and im-
portant function of determining when the executive and legis-
lative branches exceed their proper functions, and this right
and duty is the highest contribuetion of the great statesmen of
the Revolution to the science of government. It is the very
capstone of the Constitution, without which all guaranties of
the Constitution must be in danger whenever passion sways the
body of the people. In that sense it is not the equal, but the
superior of the other two branches, and to make it answerable
to the people by a recall—for it is now truly answerable to the
scber judgment of the people—to make it answerable to the tem-
porary judgment of the people is to destroy absolutely the func-
tion that it is called upon to exercise, that function of judg-
ment, and not simply of execution, of the majority will.

Now to refer to the bit of history: Kentucky chartered, dur-
ing the years from 1817 to 1828, innumerable banks of issue,
and through them was undertaken the old scheme of creating
wealth by legislation instead of by labor. These banks issued
bank notes and allowed credit without any regard to the prop-
erty and the value that underlay the notes or the persons ap-
plying for credit, There came pay day, as there always will
come pay day, and the people of that State awoke to find them-
selves bankrupt. What did they do? The debtors were in the
majority. They elected men to the legislature who reflected
their viewpeint, and the legislature passed replevin laws and
execution laws, undertaking to prevent the collection of debts.
Then what happened? The ccourts of the State of Kentucky de-
clared those laws unconstitutional. And then what happened?
The logic of events is wonderfully impressive. Why, this same
majority that was rvepresented by the legislature and that
cauged it to pass laws to relieve men of the payment of their
debts undertook to remove the judges. Under the constitution,
as it then existed, there lay a power of address to the governor,
an address by two-thirds of the houses, for the removal of a
judge. The repudiators controlled the majority of the legisla-
ture, but they could not get the two-thirds necessary to remove
those judges by address. So they proceeded to abolish the court
and with it the judges who had declared unconstitutional the
laws that undertook to enable men to get out of the payment of
their just debts. The court declined to be abolished, and held
the act abolishing them and creating a new court of appeals un-
coustitutional; and there was thus presented the spectacle in
the State of Kentucky of two courts of last resort.

The polities of that day resolved itself into a ficht between
the old court and the vew court. In the meanwhile men were
leaving Kentucky as if it were a place of pestilence. For every
man who came into this then border State there were more than
four going out of -it. Everyone was in debt, everything was
glcomy and forlorn.

But finally the people awoke to the realization that no com-
munity can ever sustain itself by repudiation of its honest debts.
Thex upheld the old court party. they elected a legislature that
rerealed all the laws that bkad been passed by the new court
party undertaking to change the judiciary. and the new court
passed out of existence, and to-day its decisions are treated as
a nullity.

I would like, if my brief time permitted. to further recite the -
history of this period to show the passion and animosity of a
; portion of the people inflamed by demagogic leaders against the

! judges whose only offenses were refusals to uphold laws making
. unnecessary the payment of just debts. But I can only hope
i that you will read the history of those 10 years of stirring times
in the State of Kentucky., read the admirable summary in
: Sumner's Life of Jackson. and answer me. How long would a
- Judge have sat upon the bench if there had been the power to
I'recall him in those days when men’s passion and their debts
i were controlling their reason and their judgment? [Applause]
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Thoese judges would have been recalled overnight. and the State j Section 8 reads as follows:

of Kentucky would have been plunged into the mire of repudia-
tion, and her history, glorious as it is, would have been checked
for a generation. Any man here, in his calm, quiet moments,
could properly arm himself without danger to society ; but there
is no man here of sense and intelligence but would refuse to
carry a pistol, not because of the fear of himself during his
calm moirents, but because of the fear of himself under excite-
ment and provocation. So the people in their calm moments
would not abuse the right of recall. But the test of a peoble is
in the crises of State and national life, even as the tests of men
are in the personal crises of their lives. The times that try
men’s souls are the times that must determine the fitness of the
recall. Tnder that test I say to you that the people may well
keep from themselves that power for hasty, ill-conceived action,
that will always carry with it the execution, not of the people’s
real will, but simply the immediate execution of the passions
of the people.

The gentleman from Massachusetts [Mr. McCarr] well called
attention to the history of England. Englishmen began to have
real liberty when they obtained a judiciary that was free and
independent. The persecution of the British subjects came
when the Crown had the right to recall the judiciary, and when
the judge who did not do as the Crown desired lost his official
position and wusually lost with it his lLead, and a judge was
put in his place who would be subservient. That is what the
recall meant then. TUnder modern government it means that
the temporary passions of the people may have expression
rather than their sober judgment.

Mr. FERRIS. I wanted to interrupt the gentleman from
Massachusetts when he made his comparison, but I hesitated
to do so, and so I heard him through. Does the gentleman
from Kentucky think it is fair to compare the recall of judges
by the Crown with the recall of judges by the people?

Mr. SHERLEY. I answer the gentleman by saying that a
good king: .

Mr. FERRIS. There is none.

Mr. SHERLEY. I agree with the idea of the gentleman that
underlies his answer, that society can not afford to put its
government in the hands of any one man; and yet, using the
term as it properly can be used. and not subject to any legiti-
mate exception, a good king would not wrongly use such power.
A people in their cadlmness will not wrongly use such power;
but I say to you that the history of the world has shown that
the people, like the individuals who compose the mass, under
stress of excitement will do temporary wrong, wrong that they
will regret as much as anyoue in the world; and the whole
purpose of government, the whole reason for every constitution
that has ever been written, has been to give the people an
opportunity to pause. Otherwise why the limitations? Why
do you have the limitation that no one shall “be deprived of
life, liberty, or property without due process of law ”? Why any
of the other amendments to the Constitution? If the people
can under all circumstances always be relied upon to do the
right thing, of what need is a constitution? Why, we spend
half our time here determining not only what we ought to do,
but what under the sovereign law of the Nation we can do.
What a mistake, what a travesty it all is, if always the people
_can trust themselves. [Applause.]

" The CHAIRMAN. The time of the gentleman from Ken-
. tucky has expired.

© Mr. LENROOT. Mr. Chairman, I have not thus far partici- |

pated in this debate, and at this time I shall only make two
observations. The first is that if the people of Arizona ecan
-not be trusted to determine this question of the recall of judges
for themselves, they are not capable of self-government at
“all [applause], and ought not to be admitted into this Union.
f they can not be trusted to determine that question, then they
can not be trusted to determine any other question in their
constitution. - [Applause.]
‘Second, it has been said a great many times on this floor
luring this debate that the accountability of judges to the
people by way of recall is something entirely new in govern-
ent, an innovation in governmental affairs.
Mr. Chairman, I wish to read, for I do not believe it hag
‘read on this floor in thig debate, two sections from the
onstitution of the staid, old, conservative State of Massachu-
setts. Their constitution was adopted in 1780, and, so far as
these provisions are concerned, they still remain in it and a
part of the declaration of rights. The fifth.section of the
declaration reads as follows: )

‘Bower g inally in the people,
NAH"’ligges‘.e;.:\?;?%ag;ggatesyand omcgrs pof g%ﬁgrggggt,d%z%% 3?5’1

thority. whether legislative, executive, judicial, are their substi
u(tih:rgicgfswand oo ot all times accountable to them. bstltutes

. In order to prevent those who are vested with authority from becom-
ing oppressors, the people have a rigit. at such pericds and in such
manner ag they shall establish by their frame of government, to cause
tkeir public offficers to return to private life, and to fill up vacant places
by certain and regular elections and appoiniments.

Now, AMr. Chairman, the question of reeall of judges is a
debatable one. For myself, I should be unwilling to have the
recall apply to the judges with the same facility, with the same
low percentage, that I would see it applied to othier officials of
the Government.

But, Mr. Chairman. that is not a question for this Congress
to decide; it is a question for the people of each State to decide
for themselves. [Applause.]

Mr. Chairman, in listening to the very eloquent speech of
the gentleman from New York [Mr. LirTrETON] to-day, and
especially his peroration where Le compared the people exer-
cising the recall to the mob who crucitied the Saviour, I felf
that I should be sorry indeed to have anyene believe that
the people of my congressional district or any other in settling
such questions as this would act as a mwob. So far as the people
are concerned they are as intellizent. as patriotic, as law-
abiding as any Member of this House. There is a distinction,
Mr. Chairman, as wide as the wideness of the sea between the
action of the mob and the action of the people of a State or a
congressional district expressing their will in an orderly way
under the provisions of law, going to the polls and registering
their will as to the kind of government they shall have, and
svhe shall represent them, whether it be with reference to
judieial, administrative, or legislative officials.

The CHAIRMAN. The time of the gentleman has expired.

Mr. CANNON. Mr. Chairman, I did not intend to say a word
during this debate. I have listened with much pleasure an
something of profit to the debate on the pending bill. I shal
not address myself in the five minutes I have to the initiativ
and referendum. I shall vote for the proposed amendmen
offered by the gentleman from Illinois [Ar. Maxx~].

It is a little trite, perhaps, and yet a matter not fully under:
stood by many people, that ours is not a direct democracy, bu
is a representative government, controlled by the people through
the ballot at frequent elections held under the law. I see no
danger to the public welfare in keeping it o representative gov-
ernment. No State, I believe, elects a governor for a longer
term than four years. The popular body of the respective State
legislatures is usually elected for two years and the senate for
four years. One-third of the Senate of the United States goes
out of office every two years, and the body changes completely
in six years, as provided under the Constitution and the laws.
The House of Representatives of the United States changes
every two years. I do not believe it would be politic to have a
recall for Members of Congress or members of the State legis-
latures or for governors or judges. If there be misdemeanor or,
erime upon the part of the individual Representative or Senator,
there can be an expulsion, and if he commit a crime he is subject
to the penalty of the law, the same as other citizens.

If the sound popular sentiment, or sometimes the unsound
popular sentiment, of a district or State demands that a new
Representative or Senator should be chosen, the peopte speak
by a majority at the ballot box. Then there may be impeach-
ment of judges and impeachment of officials, as provided in the
Coustitution of the United States and by the constitutions of the
several States. :

The question, however, that comes directly to us in the con-%
sideration of this bill is whether we shall approve the constitu-
tion of Arizona, which provides for the recall of judges on the
demand of one-fourth of the votérs of the proposed State. As
to New Mexico, I will content myself merely with saying that I
believe New Mexico should be admitted, and that within the'
past three months the House of Representatives \manimously}
so decided. But here is a bill that practically provides that
New Mexico shall be kept out until Arizona comes in. That is

the real question. You propose practically that Arizona shalli

come in with the recall of judges of the courts in her constitu-

tion. The Constitution of the United States provides that the
United States shall guarantee to every State a government re-
publican in form. I take it that means also in substance as -
well as in form. T
The CHAIRMAN, The time of the gentleman has expired.
Mr. KAHN. Mr. Chairman, I ask unanimous consent that the
time of the gentleman be extended for 10 minutes." !
The CHAIRMAN. Is there objection?
Mr. FLOOD of Virginia. Mr. Chairman, I shall not objaeg?.

but I desire to say that while I am not going to object to
extension of time for the distinguished gentleman from i+
nois, we have had seven days of debate on this amendment, and
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hereafter I shall ob;ect to any extension of time upon the part
of anyone.

The CHAIRMAN. The Chair bhears no objection, and the
gentleman is recognized for 10 minutes. -

Mr. CANNON. Mr. Chairman, gentlemen have said on both
Sides of thé House that when a State is once in the Union it
can adopt any kind of an amendment to its constitution that
it may desire, including a provision for the recall of Judf’e‘i
I respectfully dissent flom that proposition.

#6Mr. HAMILTON of Michigan. So long as it is not unrepub-
: hcan in form. .

~Z-Mr. CANNON. What is “republican in form ”? In my judg-
: ﬁlelit a constitution or law of a State that provides for a direct

" " government by a democracy as agamst a 1'epresentative govern-

ment by the people is not a “republican government in form.”
Some years ago we admitted the State of Utah with a solemn
statement in the enabling act that Utah never should amend
her constitution.so as to-legalize polygamy. Now, then, how
would you enforce such a contract? If Utah can not amend
her constitution legalizing polygamy, Idaho and Wyoming or
any other State, and Arizona and New Mexico, if they are ad-
mitted as States, can not change their constitutions by adopt-
ing an amendment legalizing polv amy. Is there any Alember
of this House that will rise in his place and say that the
Tnited States is powerless, in the event any State should amend
its constitution legalizing polygamy, to nullify that constitu-
tion by virtue of the constitutional power in the United States
{o guarantee each State a government republican in form? 1T
pause for an answer. No man disputes the power of the United
States in the premises. I may go further and say it is the
duty of the United States in such case to enforce the guaranty
of the Constitution of the United States. Let me put another
case whiech perhaps you will say is an extreme case. If any
State should provide that the governor should hold his office
for life and that his oldest son or daughter should succeed him
for life, would the United States be po“exless to nullify that
amended constitution?

Mr. GRAHAM. Will the gentleman yield?

Mr. CANXNON. I only have 10 minutes. No man would ques-
tion the right of the United States to exercise the power and
the propriety of its exercising the power to nullify that amended
constitution. The courts of the United States and the courts
of the respective States construe the law and apply it to each
case so as te protect each citizen in his liberty, his life, and his
property. They should perform their function without fear,
favor, or affection. If the judge is corrupt, he is subject to
impeachment and removal from office. The judge shouid be,
and usdally is, able and courageous. and be it said to the credit
of the judiciary they have both of these qualities, and these
qualities are essential for the protection of all the people under
all conditions, from the mob on the one hand and the plutocrat
on the other.

To the Member from California [Mr. StepHENs], who pro-
claims himself as one of “the plain people.” I will say that he
and every other man who belongs to the plain people—and I
am tolerably plain myself—is more interested in preserving the
integrity, the manhood, and the courage of the judiciary than
those who have zreat fortunes,  [Applause.] herefore 1
going tn vote against this bill, for the reason that it plices it
expressly withiu the power of Arizona to adopt a consiituiion
with a provision for a recall of judges. and that, too,
petition of one-fourth of the volers of the State or
[Applanse.]

Mr, RAKLER.

Alr. CANNONXN,
tional time.

Mr. Speaker. the judge should not be subject to the threat of
the sirong or the cry of the mob armed with the hlu:lzeon.
called the recall, to avoid which he must make the will of one
or the other the judement of the court.

The courts in the history of the Republic have performed their
functions in harmony with the law and the Constitution. Al-
low me to give you an instance of great importance. -

In the settlement of the country across the continent trans-
portation of persons and preducts became a necessity. The cry
was for the construction of railways. To secure the sime
nearty all the States, by le_s:is]ation, gave 99-year chartrrs—
many of them perpetual charters—to railway corporations. with
full power to fix the charges for transportation of persous and
procucts.

Will the gentleman yieid?
I would prefer not, uniess I can have addi-

The rates fixed by the railwars in many instances were ex-

It was claimed that the railwars, by virtue of the  great Commonwealth of Pennsylvania voted to

orbitant.
franchise, had a vested right to fix the charge. It was con-
ceded generally by the lawyers, harking back to the Dartmouth

anmi ¢

en the
district, !

College case and a long line of precedents, that the claim of the
railways was valid.

But when the case was presented to the courts they held
that while the railways were private property, they were also
public utilities, and that their charge for service must be
reasonable. .

I am not afraid of the courts. But, gentlemen, if I were to
discuss this matter from a political standpoint—which I am
not doing now—I would say that I wish the House of Repre-
sentatives were elected once in four years. I wish the Presi-
dent were elected once in eight years, because, looking in your
faces and casting my glance inward—and I am not saying that
I am better than you or much worse than you—you know that
when you go back to your close districts every two years you
find that not only corporations, but men who proclaim them-
selves the friends of the plain people, are good for more votes,
or claim to be, in your districts than you like to acknowledge,
and they put you under a threat that they will bring their
organization, whatever it may be, religious or secular, to the
defeat of Members that do not take orders. You may say a
man who would take orders from anyone is not worthy to hold
a seat here. Oh, gentlemen, the human animal is a practical
animal, and when somebody is making war on a Member of
Con"ress out in his district, first for the nomination, then for
an election, there is a temptatlon to Tespond to the demand
that is made. When some wild-eyed sand-lotter in former years
in San Francisco was carrying on a great movement against
immigration, not only to restrict, but to entirely exclude, I
have seen some California Repreqentatues turn double somer-
saults in order to respond to a temporary demand. [Applause
and laughter.] Of course, my friend from California [Mr.
StepurNs] has no feeling of that kind.  [Applause.]

The CHAIRMAN. The time of the gentleman has expired.

Mr. FLOOD of Virginia. Mr. Chairman, I move that the de-
hate on the paragraph and all amendments thereto be closed in
15 minutes.

The CHAIRMAN. The gentleman from Virginia [Mr. Froop]
moves the debate on this paragraph and all amendments thereto
clese in 15 minutes.

The motion was agreed to.

Mr. KONIG. Mr. Chairman, I move to strike out the last word
in the amendment. I will not make any apology for violating
the much-violated custom of this House prohibiting new Members
from speaking during the first session of Congress which they
attend. but being deeply interested in the question now before
this committee, namely, the admission into the Union of New
Mexico and Arizona, I must give my views on the subject.
These Territories come to us with constitutions embodying
matters which, if I were asked and had the power to insert
in the constitution of the ancient and honorable State of Mary-
land, T would refuse to do it. But, Mr. Chairman, Arizona, in
making its constitution, did not make it to govern Massachu-
setts or Connecticut. It drafted it with one purpose, and one
purpose only, namely, to govern the people of the Territory of
Arizona. If they have made a mistake. they will soon dis-
cover it and correct it, and, anyway. my friends. it is Arizona’s
funeral, not ours. The friends of the recall tell us that there
is no danger in a recall, because the people can always be
trusted. Firm believer that I am in the people. knowing after
cound nand sober secoud thought that the people will come to a
right conciusion, yvet I believe that in particular cases they
often can and Ao go wrong. Like the individual who places
his belongings in some secure place. where he can not reach
them to sarisfy every passing passion and faner, I believe
that the public shounld place checks on itself so that it may not

. be carried away with every fancy of the hour.

shall vote wrong while T am in Congress. I
cood many of you gentlemen have voted wrong.
And. after all, who are the people but Tom Jones and Bill
Brown and you and me, my friends? That being so, if we have
voted wrong, why can net the people in the several States of
this Union vote wrong? It is a well-known faet that the states-
man gives the people what they ougit to have: the politician
aives them what they want. Look out, therefore, my friends,
lest ye make a politician out of the judge.

My conception of the thing is that a judge should be a judze
of the law and the facts, and nothing else. We should put him
as far above the clamoring mcb as we put him above the pur-
chasing power of the capitalist. As I said before, the peopie
are ofttimes wrong, and the best illustration I can give of that
is the last national election. In that election the people of the
uphbold and
maintain the Payne-Aldrich tariff law, and it was a majority
of the people of Pennsyh ania that voted for the law as it now

I suppose I
presume that a
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stands, while the people of the great Empire State of New
York voted to repudiate, to strike out forever and a day after,
that same Payne-Aldrich tariff law, and that was the great
majority of the people of the Empire State. One or the other
was wrong, and whickever was wrong, it was a majority.
[Applause on the Democratic side.]

The CHAIRMAN., The time of the gentieman has expired.
The gentloman from Minnesora [Mr. LiNoerrcu] is recognized.

Mr. LINDBERGH. My, Chairman

Mr, KONIG. If the gentleman is looking for something about
the principles laid down by the late Republican leader, Theo-
dore Roosevelt. on the question whether marriage was a failure,
race suicide, or the broken promises of the Republican Pariy, I
will answer him; otherwise my time is too precicus. I shall
vote, Mr. Chairman, for the admission of both New Mexico and
Arizona. [Applause and laughter on the Demoecratic side.]

The CHAIRMAN. The time of the gentleman has expired.
The gentleman frem Minnesota is recognized. The gentleman
from Maryland will come to order. The committee will be in

. The gentleman from Minnesota will proceed.

Mr. LINDBERGH. Mr. Chairman, during the diseussions in
this debate. if one were to give full eredit to many of the speak-
ers, it could be easily inferred that the courts of this country
are crowded with judges who would be intimidated if we had

- the law of recall. There can be no other inference from some
§ of the remarks made, and the same speakers seem to eousider
the people in the light of a mob.

The assumption that judges are meral cowards that would
violate the oaths of office is not justified; meither is there justi-
fication in assuming that the people exercising the right of recall
would do so in the spirit of a mob.

It might be wise to provide that the recall of judges, more
than other officials. should be surrounded with longer time for
publie deliberatien before the recall was actually made, but that
would be a question for the people in their good judgment.
That is a matter of detail not going to the question of the policy
of reeall.

The whole questionr is one of whether the people shall be
brought in closer relation with the actual administration of the
Government.

There is a difference between 2 government Hmited as by the
Federal Constitution and a people’s or popular government run
. by popular cheoice. I make that distinctior in order that my

few statements may not be misanderstood.

The United States is not, within strict interpretation. a peo-
ple’s or popular government, but is a constitutional government.
The United States may be said to be governed by the people ex-
cept where the Constitution represses. That instrument does
limit the majority. It makes no difference that originally the
people, through their servants, framed the Constitution. Those
who did that have long since gone and are no longer the people.
They left posterity an instrument that limits in several respects
the privilege of majority rule. .

The only time that this country was in a pesition to be gov-
erned by the people was the period of 12 years between the
Declaration of Independence ard the adoption of the Constitu-
tion. Since that time it clearly appears, by interpretation of
the courts enforced by judicial deerees, that the people are not
entirely in possession mor eontrol of their own Government.
In one respect it would require unanimous eonsent, or prae-
tically so, to change the Constitution. For instance:

o

No State, without its consent, shall be deprived of its equal suffrage -

in the Senate.

The State of New York, with near 10,060,000 people, has no
greater representation in the Senate than the State of Nevada,
with a population of 81,000; that is, one person in Nevada has a
representation in the Senate equal to 123 in New York. Even

<:. if all the other States sheould decide by unanimous vote that
each State should have a representation in the Senate in pro-
portion to population, such a decision could be nullified by a
‘majority of the State of Nevada. There would be no way to
vercome that except by revolution. - There are many cases in
“which the Constitution prevents the people by majority to rule,
the most conspicuous being the manner required to amend the
Constitution itself. .
«Fhe Constitution is a great instrument, and has been looked
n as evidence of the profound wisdom eof its authors. The
ood faith and great foresight of its founders is not questioned.
It must not be overlooked, however, that the Constitution was
compromise. Some of its provisions were placed there to
ect cerfain emergencies existent at the time of its adoption,
and not because in themselves they were preferred. In fact,
‘they. were, some of them, most strenuously opposed. The col-
nies were weak and had to compromise their differences, re-

g:;llting in some provisions that have later repressed the people.

A

I have no sympathy with all this talk about the sacredness
of old instruments of government, regardless of their fitness
for this generation and the future. We can not progress and
at the same time follow cumbersome old forms that really block
progress. All rules made in the past that are suited., let us
keep as long as experience shows them suited to present neces-
sities, but whenever expericice shows the need of change, let
no fetish reverence for the past methods rvepress the present
and future necessities.

My respect for government rests primarily in the ability of
the preople to comduer it.  Succeeding zeneratiens should be
better able to master thie problem of their own tban the people
of earlier generations could do it for them. Each generation
should conduet the affairs of its own times, and when a
majority rules that can be done. So much of the past as is
worth while would naturally be adopted. New, since we have
our growth principally in our native born, I do not believe we
should be tied up with constiturional limitations that will pre-
vent a majority from changing the Constitution and making
such laws and regulations as shall seem best. f

We can imagine wrongs that a majority could, if it would,
do to a minority, but I am not with those who anticipate that
the majority will be less just than a minority. ¥We suppose this
to be a government by the people, and I am willing to trust
it as such. My votes, so far as I am able to cast them, will
give the fullest credit to that purpose.

Tke objection that is pressed the hardest by some to the pro-
posed constitution of Arizona is the provision for the recall of
Jjudges. Some have worked up their imaginations to the extent
of believing that excitements might and probably would some-
time arise and carry in their waves the recall of judges. It is
believed by them that the people would go through all the forms
required for the recall of judges who had decided cases in ae-
cordance with Iaw. Those who carry prejudices of that nature
are more considerate of the individual than ef the public. Even
suppose it happened several times in a century, which is not
likely, the fact of the recall would not reverse the cases. They
would stand as they had been decided. If the decisions were
wrong, the recall would not be wholly unmerited. As things
are now a judge can not be removed except by impeachment,
which, except under the most extraordinary circumstances, is
impractical.

It is well known that with responsibility comes caution. The
recall would make people cautious in the exercise of the right.
The very fact that we had the law of the recall would ereate
a steadiness of purpose and feeling of respousibility in the
people that would far outweigh indiscretions that might pessibly
occur.

1t is odd that those who oppose the purpeses of securing the
nearest we can to popular government should assume mistakes
by the people, while they give no exeuse for the innumerable
mistakes of the courts. I refer you to the findings of the
courts for the most contradictory decisions imaginable. In
nearly all of several thousand volumes of reports of decisions
in this country, you will, on examination, find that the ecourts
have overruled, reversed, and revised the decisions of judges
so often that no one can say what the law is. Everyone is pre-’
sumed to know the law and yet no one does know the Iavw.

The legal procedure would not be more simplified by the pe-
call, but it would impress judges with the fact that they should
consider the side of the public with as much care as they do
the side of the individual. There is an old saying that what
is everybody’s business is nobody’s business, and it seems that

in the interpretation of constitutions and statutes it has often

been nobody’s business to keep the interpretation consistent
with a common national purpose. The judges should@ keep a
little eloser to the people, and with the law of recall it is quite
likely they will—not that they should be unfair to individaals,
for that would@ not be serving the public’s best interest, ' The
public is most interested in keeping private rights consistent,
The public iIs most interested in preserving private rights—for
the public is merely anm aggregation of individuals—but the
pudlic is opposed te special favors to individwals. e
I do not, of course, think it practicable for the public in gen
eral to enter into all the intrieacies of the law; but the people
are fair and will treat those whom they trvst with that duty
with great consideration and respect, and the Iaw of recall will
furnish a moral influence that will be of inestimable value to -~ -
the common interests of the comwntry. - . S
Whenever we generally establish laws for the initiative, the
referendum, and the recall to apply to all matters that pertain
to the public interest, in eonnection with the administration of
the affairs of the people in eommon, we shall find the responsi-
bility accepted and @&ealt with by the public in such manner
as will make it much easier for public officials t¢ do their duty
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tnincumbered by the influence of special interests. Get the
great office-holding body of this country to understand that
they owe their places to the public, that instead of being
interested in the public just before each election they are to
be interested all the time, and it will make everybody inde-
pendent to do what seems best. )

. Mr. FLOOD of Virginia. Mr. Chairman, I hope this amend-
ment will be voted down. It represents the views of the
minority of the Committee on Territories. It leaves the initia-
tive and referendum untouched in the Arizona constitution. It
Jeaves the recall of all officers, except judges, untouched. Its
real purpose is to keep Arizona out of the Union. It pro-
poses to submit to the people of Arizona an amendment to be
voted on, but these gentlemen tell them exactly how they must
vote. Unless they vote as they say, they shall not come into
this Union. It is unfair and unjust. The real purpose is to
deny statehood to Arizona, and I hope every gentleman here
will vote against it. [Applause.]

I ask for a vote, Mr. Chairman. [Applause.]

The CHAIRMAN. .If there be no objection, the pro forma
amendment will be withdrawn, The question recurs upon the
amendment proposed by the gentleman from Illinois [Mr.
MANN].

The question being taken, on a division (demanded by Mr.
MANN) there were—ayes 50, noes 142,

Accordingly the amendment was rejected.

The Clerk read as follows:

That the Territories of New Alexico and Arizona are hereby admitted
into the Union upon an equal footing with the original States, in ac-
cordance with the terms of the enabling act approved June 20, 1910,
upon the terms and conditicns hereinafter set forth. The admission
herein provided for shall take effect upon the proclamation of the Presi-
dent of the United States, when the conditions explicitly set forth in
this joint resolution shall have been complied with, which proclamation
shall issue at the earliest practicable time after the results of the elec-
tion herein provided for shall have been certified to the President, and
also after evidence shall have been submitted to him of the compliance
with the terms and conditions of this resolution.

The President Is authorized and directed to certify the adoption of
this resolution to the governor of each Territory as soon as practicable
after the adoption hereof, and each of sald governors shall issue his
proclamation for the holding of the first general election as provided
for in the constitutions, respectively, heretofore adopted by each Ter-
ritory, and for the submission to a vote of the electors of said Terri-
tories of the amendments of the constitutions of said proposed States,
respectively, herein set forth in accordance with the terms and condi-
tions of this joint resolution. The results of said elections shall be
certified to the President by the governor of cach of said Territories;
and If the terms and conditions of this joint resolution shall have been
complied with, the proclamation shall immediately issue by the Presi-
dent announcing the result of said elections so ascertained, and upon
the issuarnce of said proclamation the proposed State or States so com-
plying shall be deemed admitted by Congress into the Union upon an
equal footing with the other States.

Mr. FLOOD of Virginia. Mr. Chairman, I offer the follovw-
ing amendment,

Mr. MANN., I will suggest to the gentleman that this is not
the proper tine to offer it.

The CHAIRMAN. The Chair will state to the gentleman
from Virginia that, as heretofore stated by the Chair in re-

sponse to a parliamentary inquiry, the substitute will be {reated | make laws. 2 p S e s v
as one entire amendment, and amendments will not be in order | what process of reasoninz shall we conclude that it must not apply to

until the Clerk shall have completed the reading of the substi-

tute.
The Clerk resumed and completed the reading of the substi-
tute.

Alr. TLOOD of Virginia.
ment which I send to the Clerk's desk. This is a commitier
amendiment. and there are two other commiitee amendments.

one to be offered by the gentleman from Colorado [Mr, ManTin]
and the other by the gentleman from Tennessee [Mr. Hovstox]. |

The CHAIRMAN. The gentleman from Virginia offers an
amendment, which the Clerk will report.

The Clerk read as follows: :

On page 3, line 23, after the words ““in the,” strike out tlie woids
$* constitution, respectively. heretofore adopted by each Territory.” and

vle

insert in lieu thereof the words * constitution of New Mexico ho
aal

adopted and the eleclion ordinance No. £ adopted by the constitut
convention of Ariz . respectively,” so as to make the clause read:

¢ The I'resident is authorized and directed to certisy the adeption of
this resolutien to the governor of each Territory as sbon as practicable
after the adeption heieof, ard cach of said governmors shall issue his
proclamation for the holdinz of the first general election as proviied
for in the constituticn of New Mexico heretofore adopted and the elec-
tion ordinance No. 2 adopted by the constitutional convention of Ari-
zona. respectively. and fer the submission to a vote of the electors of
said Territorics of the amendments of the constitutions of said prop
States, respectively, herein forth in accordance with the terms and
conditions of this joint resolution. The results of said elections shall
be certified to the I'resident by the governcr of each of said Terri-
tories; and if the terms and conditions of this joint resolution shall
have been complied with, the~groclamation shall immediately issuc by
the President announcing the result of said elections so ascertained,
and upon the issuance of said proclamaticn the proposed State or States

Sues

ant

fas Mr.

! very appropriate objection for the

so complyi g
an Cequglyégc%tisl?ga lev})t?ldtelfgl g?haegnggieﬁgs.?’y Congress Into the Union upon .

The CHAIRMAN. The question is on the amendm

Mr. FLOOD of Virginia. Mr. Chairman, the pgrpgg(g‘ of this
amendment is to make this joint resolution conform to the facts.
In New Mexico the provision was made in the constitution. In
Arizona it was made in an ordinance known as ordinance No. 2.
When the resolution was framed by the comumittee, we did not
observe that there was that difference in these two constitu-
tions. We want to make the resoiution conform to what took
place in New Mexico, and also.to what took place in Arizona.

The CHAIRMAN. The question is on the amendment offered
by the gentleman from Virginia [Mr. Froop].

The question being taken, the amendment was agreed to.

Mr. HOUSTON. Mr. Chairman, I offer the following amend-
ment, which I send to the Clerk’s desk.

The Clerk read as follows:

On page 5, line 11, after the word ¢ Spanish,” insert the words
“ when newspapers in both of said languages are published in said
counties.”

Mr. HOUSTON. Mr. Chairman, the object of this amend-
ment is that if there happens to be no newspaper published in
both languages there would be no need of it.

Mr. BUCHANAN. Mr. Chairman, I move to strike out the
last word. :

Mr. MANN. Mr. Chairman, a motion to strike out the last
word is not in order, it being an amendment in the third degree.

The CHAIRMAN. An amendment to strike out the last word
would be in the third degree, and under the rule would not be
in order. The gentleman will be recognized in favor or against
the amendment.

TUCHAXNAN.

Mr. Mr. Chairman, I have no apology to make
for being a new Member and addressing the House. First, I
believe a new Member has the same right to the floor as the
older Members, and, secondly, I wish to state that it is not
through choice that I am a new Member, for I made two
previous efforts that were unsuccessful. [Laughter.] In re-
gard to the question before the House at this time, I wish to
say in reply to the gentlemen on both sides of the House who
oppose the initiative, referendum, and recall, and who evidently
fear leaving the Government in the hands of the people, I
probably have been in a position to know as well, if not better,
what the sentiments of the people of this country are than
most any other Member of the House. I have within the last
12 months worked at my trade and otherwise associated with
the intelligent workingmen, who have been discussing judges
and the decisions they have rendered, and have come to the
conclusion that if there is any official there is more need of the
people having the power to recali than another it is the judge.

I wish to insert here an editorial written by Louis F. Post,
the editor of the Public, one of the ablest and most fearless
writers on the question of the initintive, referendum, and recall.
This expresses my position on the question:

If the recall may properly apply tfo legislative representatives, who
make laws. and to administrative representatives, who execute laws, by

judicial representatives. who nullify laws?
P'resident Taft is opposed to this appliention of the reeall. but he

zives ne reason for distinguishing it from legislative or administrative

¢ applications, and the inference from his record and toryistic cast of
¢ mind

that he doesn’'t wish to. Deing aguninst the rceall in every
ion, he mierely submits for the moment to overwhelming public

Mr. Chairman, I offer the aniend- opinion in respect of its other applications in order the more efliciently

t_its applieation to judzes. 2 use of it which bas Lut recently
ider diseussion.  Lacking those gmymnastic mental qualities that
] i agile predecessor to advocaie the recall of judges for Cali-
terrin_while epposinz it for Arizona. President Taft takes positive
wnd against it as a prineiple for all places.
1t it would deprive judzes of dienity is one of his objections.
Thiz objection would have applied to abolishing the King's veto, which
Asquith says, is now “as dead as Queen Anne”; and it is o
additional reason that autoeratic
ozatives, of aforetime British kings are asserted by the American
judiciary. Neot alone do our_ judges veto Iaws; through their eguity
jurisdiction they make laws. It is for this double power, as well as the
diznity of judges, that Mr. Taft contends in his denuneciation of tho
recall for judges. Like the great privileged interests whom he mo
directly represents, he finds that privilege can endure the initiative
the referendum. which affect legislation alone. and a recall thnt wou!
affect administrators and legislators oaly, provided the judicis
untrammeled in its power over both administration and lecis!
Gov. Wilson, however, i& not to he counted among those
pose the judicial recall from toryistic motives. This ¢
allowed not because Gov. Wilson a Democrat. ner hecausa o
to be democratic. nor because, unlike Mr., Taft, he has come for
people’'s power in respect of such electoral mechanism as direct pri-
maries, direct election of Senators, the initiative and referendum and
the recall except for judges. From an opponent once of the initiative
and referendum. Gov. Wilson has come to bhe one of its most eifective
advocates, and for right reasons. When copposing it as an author sV
eral years ago, he had not grasped the point that the initiative and
referendum _is not a substitute, but a palladium, for representative fav-
ernment. Believing now with all the rest of us who advecate the
initiative and referendum, that when this reform is once in full epera-

prer
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tion it will be seldom used——probably never except on great and burn-
ing fundamental issues—because legislatures will then be as keen to
represent the people as they mow are to represent marauding interests,
Gov. Wilson frankly declares his chanze of opinion. But what he does
not yet appear to see is that the reason for the recall for jundges is the
same as the reason for its application to other representatives of the
people. Indeed, he has distinctly put his objection on the ground that
Judges are not lawmakers. but only apply the law to Individual cases.
If judges did determine only individual disputes, Gov. Wilson's opposi-
tion would be quite unobjectionable. But our judges have built up a
judicial system under which they exercise the Kingly power of making
laws at their own will by decree, of repealing statutes as unconstitu-
tional., and of conrtroiiing administrative authority. Not as adminis-
traters of justice in private quarrels, then, is it that judges must be
subjected to the recall. but because they have usurped legislative power,
administrative power, and people’s power in respect of the laws of the
land. As in Grear Brirain, the King's lawmaking decree and his law-
breaking vero are as dead as Queen Anne. so must it be in this country
with the judicial usurpation of making law and breaking law. When
that is done, no recall for judges will be needed; until it is done, the
reeall of judzes will be as necessary, logically and in fact, for the
defense of democracy against plutocracy as any cther application of
the recall. .

An impartial administration of justice is about all there is
to a free government. It is the just administration of the law
that holds the community together. It is the courts that all
must go to for the protection of their liberty, person, and repu-
tation.

The judicial department is a department in which the peuvple
are more concerned than in any other. It is the department
which comes home to them and deals with them in all the
relations of life, from their birth to their death, and with their

heirs and estates after death.

Abraham Lincoln said, in a speech at Cincinnati, September
17, 1359:

The people of these United States are the rightful masters of both
congresses and courts; not to overthrow the Coustitution, but to over-
throw the men who pervert the Constitution.

What would that great emancipator say if he lived at this
age and witnessed the judges perverting the Constitution, as
in the case of the income-tax law, where the verdict was ren-
dered by one judge turning a double somersault overnight and
reversing himself, and other judges rendering injunctions pro-
hibiting the workingman from exercising his constitutional
rights—freedom of speech and of the press—to please big busi-
ness interests and industrial pirates? That great commoner
would have raised his voice in protest against such methods
of forcing industrial slavery.

Thomas Jefferson said:

The germ of dissolution of our Federal Government i3 in the judi-

ciary, an irresponsible body working like gravity day by day and
by night, gaining a little to-day, and gaining a little to-morrow. and

advancing its noiseless step like a thiel over the Helds of jurisdiction :
i onece more that which you would claim your own will revert

until all shall be usurped.

And again he said:

If we ever lose our liberties. it will be through the action of our
Federal judiciary, who, with a life tenure of office. will feel themselves
the law and construe away the dearest rights of the people.

It is my opinion that if a revolution occurs in this country in
the future (which I hope will never be necessary to protect
the people’s rights) it will be due to the arbitrary usurpa-
tion of power by the judges.

In an article writien by Hon. Henry Clay Caldwell, former
TUnited States circuit judge, presiding judge of the United States
circuit court of appeals for the eighth circuit, he said:

It is an interesting historical fact that despotic power and official
oppression received its first check in the Colonies at the hands of a
New York jury. The blow was a staggering one. It was the entering
wedge to freedom, which later was driven home. William Crosby was
the governor of New York in 1734. In the administration of his office
he was unscrupulous, avaricious, and arbitrary. The New York Jour-
nal, a paper established to defend the cause of liberty against arbitrary

ower, exposed hig official corruption and oppression. For this its pub-
isher, John Peter Zenger—may his_ tribe increase—was thrown into
prison and a_criminal information filed against him by the attorney
general for libeling the governor and other colonial officers. History
teils us the case excited Intemse interest, not in New York only, but in
otlhier Colonies, for it involved the vital issue of the liberty of speech
and of the press, without which the people of the Colony ecould not
hope to be free. The case was brought on for trial before Chief Justice
De Lancey, whose first act was to digbar Zenger’s counsel for question-
ing the validity of the judge's commission. Zenger’s friends then sent
to Philadelphia for Andrew Hamilton, one of the foremost lawyers of
his time, who came on to New York o defend him. Zenger entered a
lea of not guilty, ndmitted the publication of the alleged libel, and
ustified it by asserting its truth. A jury was impaneled to try the
case. The chief justice rcfused to permit the defendant to prove the
truth of the publication and charged the jury that it was libelous, and
_.that it was their duty to return a verdict of guilty. The jury retired
_and soon returned with a verdict of not guilty. The verdict electrified
ithetcvaun;tll‘)(;-f ﬂ?eo‘ll{v:‘}"ﬁf‘llué‘ogggmsé r‘;gg oéf Ehe ablest and most sagacious
me 2 » 3

5 h?; esstamp Act of 1783, nor ygt from ﬂtheg égxg;%gin%ielfr{%éot”ﬁgné
- from the verdlct of the jury in Zenger's case. ¥, bu
¥ 'mhe rendition of this verdict constituted the immortalizing moment
“of those men’s lives and is the richest heritage of thelr descendants
If the names of these 12 patriots were at hand, they would appear here.
Their names should go down in history with the Toremost patriots of
“the Revolution. This historic incident would not be confplete without
adding that the people bore Zenger's lawyer, Hamilton, out of the court

+

room on their shoulders and that the common council of New York
gave him the freedom of the city in 2 gold box for his gratuitous serv-
ices in defense of the rights of mankind and the liberty of the press.

The jury's verdict in the above case was clearly a verdiet of
the great masses of the people, because it was a popular verdict,
and the people can always be trusted to render just and wise
verdicts. The framers of the Declaration of Independence pro-
claimed that one of their chief grievances was that they were
denied their rizht of trial by jury, and the judges of to-day are
invading guaranteed rights by usurping power, issuing injune-
tions in conflict with the Constitution, and rendering unjust
decisions, thereby denying the poor men their right of trial by
jury and permitting industrial highbinders to exploit the wage-
workers.

I have had a wide acquaintance with the lawyers, and among
them I have some very good friends, and in my opinion they
are very generally hirh-minded aud publie-spirited citizens. I
regret that about all the opposition to the initiative and refer-
endum and recull comes from the leeal fraternity. The cor-
poration lawyers, it seems, almost without exception., are op-
posed to these reforms, and especially to the reeall of judges.
which will cause further doubt of their sincerity of purpose and
further strengthen the opinion that is now prevalent among the
people that they have drawn their convictions from the same
place that they have their emoluments.

The gentlemen here who have so fluently opposed the initia-
tive, referendum, and recall have spent much of their time in
the defense and commendation of judges and in telling us about
the danger of the mob (people), but have been econspicuously
silent in their praises of the people, who, in the end, will be the
final and supreme judge of the conduct of all public men. The
people will never permit themselves to be misled into giving up
that right that our Revolutionary fathers fought and bled for—
the right of self-government. Plutocracy has the most brilliant
and intellectual agents that money can buy. They speak of
Cwesar, Demosthenes, Plato, and Aristides. They quote from
orators, philosophers, logicians, and statesmen; they read from
the Bible, and legends of old. They describe the beauties of the
flag and how it unfurls its folds in the breezes. They take their
chances at deluding the people with flowery oratory and words
of praise, which for so long a time haos characterized their de-
ceit; but to them I give a word of warning. I remind them that
the people have borne their loss in the past and have been good
and courageous Wsgers. But now, sirs, they are fighting with the
ballots of the many against the capital of the select few, and
you will find yourselves, on the eve of what you had hoped
would be your victory, crushed by the will of the masses, and

to its rightful owner, and the people will have triumphed.

I am in favor of this joint resolution to admit Arizona and
New Mexico into the Union as States, and cougratulate the
people of Arizona in reserving to the electornte the power of
recall to all elective officers, inclnding the judges.

A good, honest judge. who exercises his functions efficiently
‘and conscientiously, need not fear the recall. Such a judge can
not remain too long on the bench. A month, however, is too
long a term for an inefficient, dishonest judgze; and for this
reason the recall should not only apply to elective judges, but
to the Federal judges who are appointed also.

The judges appointed by the President to the bench are
usually attorneys of great ability. Their ability has generally
resulted in their employment, sometime in their eareer, by
special privileged corporations, which are able to pay the high-
est prices for legal service. The minds of such men tend to
become warped in favor of special privileges, which they for-
merly represented. Elevation to the bench dees not free them
of their prejudice, and if their prejudices should prevent them
from rendering justice to the public, the electorate should have
the right to recall them. :

Mr. Chairman, I ask unanimous censent to extend my re-
marks in the RECORD. <

The CHAIRMAN. Is there objection to the request of the
gentleman from Illinois? [After a pause.] The Chair hears
none. The question is now on the amendment offered by the
gentleman from Tennessee.

- The question was taken, and the amendment was agreed to.

Mr. MARTIN of Colorado. Mr. Chairman, I offer the follow-
ing amendment, which I send to the desk and ask to have read.

The Clerk read as follows:

On page 7, at the end of section 4 of the proposed article 19, in line
19, add the following: . . e

“Sec. 5. The provisions of section 1 of this article shall not be
changed, altered, or abrogated in any manner, except through a general

convention called to revise this comstitution as herein provided.”

Mr. MARTIN of Colorado. Mr.. Chairman, the amendment
which I have offered is the identical section 5 of article 19 of
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the econstitution of New Mexico on amendments. That section
provides that section 1 of article 19, which provides the method
of submitting and ratifying amendments, shall only be amended
through the medinm of a constitutional convention, as provided
for in section 2. At first blush the committee did not think it
fair, in case the people of New Mexico should adopt the substi-
tute submitted to them, to tie that section up in the manner in
which it was tied up in this artiele, but subsequent reflection
has developed the faet that tkat is the only methed by which
we ean safeguard the special provisions as to ratification pro-
vided in the articles on education and elective franchise. In
other words, unless we insert section 5 of the article on amend-
ments as it stands in the New Mexico censtitution, if our sub-
stitute should be adopted, the first New Mexico Legislature
could submit an amendment to section 1 of article 19 eliminat-
ing or dropping the proviso which carries the safeguards on
education and elective franchise, and that amendment could be
adepted by a majority of the people voting thereon. It is
therefore necessary, in order to safeguard the proviso and
those sections of the articles on education and elective franchise
as now provided for in the constitution, to continue this section
5, and that is the purpose of the amendment and the end that
will be effected by it.

The CHAIRMAN. The question is on the amendment pro-
posed by the gentleman from Colorado.

a-he question was taken, and the amendment was agreed to.

Mr. MANN. Mr. Chairman, I offer the fcllowing amendment,
swhich I send to the desk and ask tc have read.

The Clerk read as follows:

Amend the substitute, page 3, line G, by striking out all of sections

, 3, 4, and 5 and inserting in licu thereof the follov'mw:

“'That ‘the eonstitution formed by the constitutional convention of
the Territory of New \Yomco elected in accordancs with the terms of
the act of Conzress entitled ‘An act to enable the people of New Mexico
to form a constitution and State government and be admitted mm the
Union on an equal footing with the original States, and so Torth,” ap-
proved June 20. A. D. 1910, which szid constitutional convention met
at Santa Fe, N. Mex., on the 3d day of October. A. I 1910, and
adjcurned November 21, A. D. 1910, and which constitution was sub-
sequently ratified and adopted by the duly qualified electors of the
Territory of New Mexico, at an election held according to law on the
21st day of January, A. D. 1911, being republican in form, and not
repugnant to the Constitution of the Tnited States and the principles
of the Declaration of Indenevdcnce, and complying with the terms of
said cnabling act., be, and the same is hereby, :mm'oved subject to the
terms and conditions of the joint resclution entitled ‘ Joint resolution
reaflirming the boundary line between Texas and the '.Lorutorv of New.
Mexico,” approved on the i6th day of February, A. D. 1611

Mr. MANN. Mr. Chairman, the amendment W'thh I have
offered is to approve the constitution of New Mexico adopted
by the constitutional convention of that Territory. If that
amendment be agreed to and be caacted into law, the result is
to at once make New Mexico a State without further procesd-
ings on the part of Congress. The enabling act provided that
either of these Territories should be admitted if the constitution
to be adopted should be approved by the President and by Con-
gress, or, for that matter. if it should be approved by the Presi-
dent and not disapproved by Congress at the next regular ses-
sion. The proposition offered by the majority in their substi-
tute resoluti
voted upon an "n‘ou‘u‘r‘nt to Lier consiitution. In one breath
they say that we ha\ no moral right te say what ¢hall be in
the constitution of these Territories. and in the noxt breaih {hey
refuse to accept the constitution which has already been adopted
by New Mexien, If the gentlemen on the other side of the aisle
in good faith believe that Congress ought not to sean the con-
stitution of a preopesed State exeept that it be republican in
form, then there iz nothing left for them to do but to approve
the constitvtion as New Dexico has adopted it and let the Ter-
ritory into the Union as a State. [Applause on fthe Republican
side.] This same resolution was the reselution first introduced
by the disting od gentleman frem Virginia [Mr. Froovl, the
chairman of the Commiittee on the Territories. It is the same
resolution which passed unanimously in the closing days of the
last session of Conr:ress.

Mr. COX of Indiana.
noi consicer it.

Afr. MIANN
eration 'm_d de‘zm‘;e {o this proposition, led on that side of the
House by ihe & cuisled gentleman from Sissouri [Mr,
Lrovyp], uul it rcecived tlhe ..p woval of both Democrats and
Republicans in this Iouse. If we have no jurisdiction, as
claimed by my Iriends on the left side of the aisle Liere. escept
to say that the constitutien is republican in form, then let us
say it, because we on this side oi the aisle are prepared now,
w1thout further delay, to admit New Mexico as a State into the
TUnion. [Applause on the Repubhcan side.]

I do not think it is neeessary in order to determine whether
we admit these two States that you determine what their

But the ITouse was so busy it eould

The House was not so busy but it gave consid-

on is {o admit Now Mexico when and after she has!

politics is or will be. I am willing to vote in reference to the
admission of a Territory as a State when it has reached the
point where it is entitled to have consideration, regardless of 1
its politics or its partisanship er its future political representa-
tion, either in this body or in the body at the other end of the
Capitol. [Applause.] And you gentlemen who refuse to vote
to admit New Mexico now by approving the constitution, I do
not think show the best of faith in the matter. [Applause.}

Mr. FLOOD of Virginia. Mr. Chairman, the amendment
offered by the gentleman from Illinois presents the issue be-
tween the majority and the minority of the Committee on
Territories. It seems to me that it does not come with good
grace from the gentleman from Illinois to criticize this side of
the House for offering some condition for the admission of
New Mexico, when he only a few moments ago offered a resolu-
tion as a condition for the admission of Arizona which not
only said to the people of Arizona, “You must vote on an
amendment to your constitution, but you must vote as we say
you shall vote.”

Now, the proposition of the majority is to allow the people of
New Mexico to vote upon an amendment to their constitution.
It has been represented to that committes, as I said a little
while ago, by every shade of political thought in that Terri-
tory, cxcept the stand-pat Republicans and the eorporate inter-
ests there, that this constitution was framed up in the interests
of the corporations of New Mexico, and this artiele on amend-
ment was fixed so it would be impossible for a majority, even
for three-fourths or four-fifths of the people of this proposed
State. for years to come to amend it. They have asked that no
condition be imposed upon the admission of this new State,
except thie people are permitted to vote upon an amendment to
the article on amendments. Regardless of how they vote they
come in. It does not delay them, and they are free to vete as
they please, and not as the gentleman from Illinois would treat
Arizona—require bher people to vote a particular way. This
represents the views, Mr. Chairman, of the people of New
Mexico, as opposed to the corporate interests of New Mexico,
and I hope this committee will vote this amendment down.
[Applause on the Democratic side.}

The CHAIRMAN. The question is on the amendment pro-
posed by the gentleman from Illinois [Mr. MaxN].

The question was taken, and the Chair announced that the
noes seemed to have it.

Mr. MANN, Mr. Chairman, I ask for a division.

The committee divided; and there were—ayes 67, noes 117.

Mr. MAXNN, Mr. Chairman, I ask for tellers.

Tellers were ordered; and Mr. Maxxy and Mr.
ginia took their place as tellers.

The committee again divided; and the fellers reported-—ayes
T4, noes 141.

So the amendment was rejected.

Mr. SAUXNDERS. Alr. Chairman, I would like to ask the
chairman of the committee if, in line 17, on page 5 of the reso-
lation, the committee does not mean to say “not more than two
weeks ” instead of “not less than two weeks”? TUnder the
resolufion as it now reads the last printing could be six months
prior to the eiection.

AMr. FLOOD of Virginia. The last 1
less u_.m two weeks before the clection.

Mr, SAUNDERS, XNeot Iess than twe weeks prior to the elee-
tion; 3011 want it *not more than two weeks ™2

Mr. FLOOD of Virgzinia. Not less thon two weeks.

AMr. SAUNDERSE., There will he no harm if you bring it
within two weeks, but under your provision here, if the last pub-
iication was six weeks prior to the election it would still be
permissibie utnder the act. You do not want it less than two
weeks prior to the clection?

Ar, TLOOD of Virginia., XNo.

Mr., SATUNDERS. You want it not more than two weeks
prior to the election?

Mr. FLOOD of Virginia. I think ithe geatfleman from Vir-
zinia is right abecut that, Mr. Chairman. Therefore I move to
strike out the word “less™ and insert the word “ more.

The CHAIRMAN. The zentieman from Virginia [Mr. Froop]
offers an amendment, which the Clerk will report.

The Clerk read as follows:

Frocp of Vir-

lication miust be not

Page o, line 17, strike out ike word *“less” and insert the word
“ more.’

The CHAIRMAN., The question is on agrecing to the amend-
ment.

The question was taken, and the amendment was agreed to.

The CHAIRMAN. The question now recurs to the adoption
of the substitute as amended.

The question was taken, and the substitute as amended was

agreed to.
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Mr. FLOOD of Virginia. Mr. Chairman, I rise to a parlia-
mentary inquiry.

The CHAIRMAN. The gentleman will state it.

Mr. FLOOD of Virginia. The title to the resolution has to
be changed, and would it be proper to offer the amendment in
committee or in the House?

The CHAIRMAN. The title would be changed after the en-
grossment and third reading of the resolution, in the opinion of
the Chair.

Mr. FLOOD of Virginia.
the House?

The CHAIRMAN., Yes; under the rules.

Mr. FLOOD of Virginia., Mr. Chairman, I move that the
commiittee do now rise and report the resolution to the House
with the several amendments, with the recommendation that
the amendments be agreed to and that the resolution as amended
do pass.

The motion was agreed to.

The committee accordingly rose: and the Speaker having
resumed the chair, Mr. Gagrrerr, Chairman of the Committee
of the Whole House on the state of the Union, reported that
that committee had had under consideration House joint reso-
Iution 14, approving the constitutions formed by the constitu-
tional conventions of the Territories of New Mexico and Ari-
zona, and had directed Lim to report the same back to the
House with amendments thereto, with the recommendation that
the amendments be agreed to, and that the resolution as
amended do pass.

The SPEAKER. The question is on agreeing to the amend-
ments.

The question was taken, and the amendments were agreed to.

The SPEAKER. The question now is, Shall the joint reso-
lution as amended be engrossed and read the third time?

The joint resolution was ordered to be engrossed and read
the third time, and was read the third time.

Mr. MANN. Mr. Speaker, I offer a motion to recommit.

The SPEAKER. The gentleman from Illinois offers a mo-
tion to recommit, which the Clerk will report. ‘

The Clerk read as follows:

Mr. MAXN moved to recommit the resolution (H. J. Res. 14) to the
Committee on the Territories, with instructions to report said resolu-

It will be done after we get into

to wit:

Strike out all of said resolution after the word * that” in the first
line of the resolution after the resolving clause, and insert in lieu
thereof the following:

‘“The constitution formed by the constitutional convention of the
Territory of New Mexico, elected in accordance with the terms of the
act of Congress entitled ‘An act to enable the people of New Mexico to
form a constitution and State government and be admitted into the
Tnion on an equal footing with the original States, and so forth,” ap-
i proved June 20, A, D, 1910, which said constitutional convention met
I at Santa Fe, N. Mex.,, on the 3d day of October, A. D. 1910, and ad-
? journed November 21, A. D. 1910, and which constitution was subse-
4 quently ratified and adopted by the duly qualified electors of the Terri-
itory of New Mexico, at an election held according to law on the 21st
{day of January, A. D. 1911, being republican in form, and not repug-
+ nant to the Constitution of the United States and the principles of the
# Declaration of Independence, and complying with the terms of said
% enabling act, be, and the same is hereby, approved, subject to the terms
i and conditions of the joint resolution entitled ‘ Joint resolution reaffirm-
! ing the boundary line between Texas and the Territory of New Mexico,’
? approved on the 16th day of February, A, D. 1911,

{ " 8gc. 2. That the Territory of Arizona be admitted into this Union
i as a State with the constitution which was formed by the constitutional
convention of the Territory of Arizona, elected in accordance with the
terms of the enabling act, approved June 20, A, D, 1910, which constitu-
tion was subsequently ratified and adopted by the duly qualified voters
of the Territory of Arizona at an election held according to law on the
9th day of February, A. D, 1911, upon the fundamental condition, how-
ever, that article 8 of the said constitution of Arizona, in so far as it
relates to the ‘recall of public officers,” shall be held and construed not
to apply to judicial officers, and that the people of Arizona shall give
their assent to such construction of article 8 of the said constitution.
“That within 30 days after the passage of this resolution and its
approval by the President, the President shall certify the fact to the
cgovernor of Arizona, who shall, within 30 days after the receipt of such
certificate from the President, issue his proclamation for an election by
the qualified voters of Arizona, to be held not earlier than 60 nor
later than 90 days thereafter, at which election the qualified voters of
<Arizona shall vote upon the proposition that ‘article 8 of the consti-
tution, in so far as it relates to ‘ recall of public officers,” shall be held
and construed not fto apply to judicial officers,” and shall also vote for

State and county officers, members of the State legislature, and Repre-

.sentatives in Congress, and all other officers provided for in said con-
stitution of Arizona; said election to be held and the returns thereof
‘made, canvassed, and certifled as provided in section 23 of the enabling
“act approved June 20, 1910,
“L 6 Tf a majority of the qualified voters of Arlzona voting at such
" election ratify and adopt the herein proposed comstruction of article 8
of the constitution, the same shall be and become a part of the said
g ution, apd said articie 8 of said coanstitution, in so far as it
. ;:ggsttgst to the ‘recall of public officers,’ shall have like effect as if juai-

.cial officers were expressly excepted therefrom. .
W 1t the proposed construction of said article 8 of the constitution is
' adopted by the qualified voters of Arizona, the election

= ed and
. hg;ﬂgml‘&?f at the same electlon shall be and become valid and effective.

tion forthwith back to the House, with the following amendment, !

‘ When said election
stitution and of State
and Representatives in
constitution has been held.

as to the proposed construction of the said con-
and county officers, members of the legislature
Congress, and other officers provided for in said
the result thereof shall at once be certitied

e

by the governor of the Territory of Arizona to the President of the
United States. and if the proposed construction of article 8 of the said
constirution of Arizona has been ratified and adopted by a majority ol

the qualitied voters of
of the United States shall imr

Arizona voting at such election, the President
nediately make proclamation thereof and

of the result of the election of officers, and upon the issuance of said
proclamation by the President of the United States, Arizona shall. with-

out other procesdinz, be deemed admitted by Congress into the Union by

virtue of this jeint resoluiion, upon the terms and conditions of the

said enabling act approved Jure 20, 1910, except as moditied herein, and
on an equal rfooting with the other Ntates.
Mr. Speaker. I do not know whether anyone

Mr. MANN.

desires to have thar read through.

It is a combination of the

two amendments which T offered in the Com}nittee of the Whole.
I would suggest, Mr. Speaker, that the full reading be dis-

pensed with.

The SPEAKER. The gentleman from Illinois asks that the

fnll reading of the amendment be dispensed with. !
The Chair hears none, and it is

objection?
so ordered.

Mr. ANDERSON of Minnesota.
The SPEAKER.

[After a pause.]

Too late.

| Laughter.]

the motion to recommit tite bill.
The question was taken, and the Speaker announced that the

noes seemed to have it.

Mr. MANN.

The yeas and nays were ordered.
The question was taken; and there were—yeas 38, nays 215,
answered “ present” 10, not voting 99, as follows:

T

Austin
Ringham
Burke. Pa.
Burke, 8. Dak.
Butler

Calder
Carnon -
Catlin

Copley
Crampacker —
Danforth
Dodds

Dwight

Dyer

Focht

Adair

Aiken, 8. C.
Akin, N. Y.
Alexander
Allen
Anderson, Minn,
Anderson, Ohio
Ashbrook
Arvers
Rartlett
Bathrick
Beall, Tex.
Berger
Blackmon
Borland
Bowman
Brantley
Broussard
Brown
Buchanan
Bulkley
Burke, Wis.
Burleson
Byrnes, S. C.
Byrns, Tenn.
Callaway
Campbell
Candler
Cantrill
Carlin
Clark, Fla.
Claypool
Clayton
Cline
Collier
Connell
Conry
Cooper
Covington
Cox, (nd.
Curley
Dalzell !/
Daugherty
Davis, Minn,
Dent
Denver
Dickinson
Dickson, Miss.
Dies
Difenderfer

" Dixon, Ind.
- Donohoe

! Doremus

| Doughton

YEAS—3S.
Foss Koowland
Gardner, Mass. Langham
Gardner, N. J. Langley
Good Lawrence
(ireene Longworth
Griest Loud
Harris MeceCall
Hartman MecGuire, Okla.
Heald McKinney
Hinds McMerran
Howell Madison
Iowland Mann
Humphrey, Wash. Yendell =
Kahn Nre
Kennedy O:nsted

NAYS—2135.
Dupre Kenop
Edwards wlerry
Ellerbe La I'cliette
FEsch Lamb
¥vans Latta
Faison Lee, (;a.
Fare Lee, Pa.
Ferrig Legare
Fields Lenroot
Fitzzerald Lever
Flood, Va. Lewis
Floyd, Ark. Lindvergh
Fowler Linthicum
Francis Littlepage
Garner Littloton
Garrett Lloyd
George Lebnck
uvedwin, N, C. Mettow

Goodwvin, Ark,
Gould
Graham

Gray

Gregg, Pa.
Grezg, Tex,
Gudger
Hamill

Familton, W, Va.

Hamlin

Hammond
Hardy
Harrison, Miss,
Tay

Heflin
Helgesen

Houston
Howard
Hubbard
Hughes, Ga.
Hughes, N. J.
Hull
Jackson
Jacoway
Johnson, Ky.
Jones
Kendall
Kindred
Kinkaid, Nebr.
%_inkead, N. J.
ipp
Konig

MceDermott
MeGillicuddy
MecLaughlin
Macon
Magznive, Nebr.
Martin, Colo.
Mevs
Miller
AMenr, Tenn,
Morazan
Moss, Ind.
Mott
Murdock
Murray
Needham
Norris
Oldfield
O’'Shannessy
Padgett
Page
‘Patten, N. Y.
Pepper
Peters
Post
Il';ou

ray
Pujo
Rainey
Raker
Randell, Tex.
Ransdell, La.
Rauch
Redfield
Rees
Reilly
Richardson

Mr. Speaker, I object.
The question is on

Mr. Speaker, I demand the yeas and nays.

Patton, Pa.
Payne
Plumley
Prouty
Roberts, Mass,
Speer
Steenerson
Taylor. Ohio
Towner
Weeis
WIillis =
Wilson, I1L
Young, Mich.

Roberts, Nev.
Rcddenbery
Rothiermel
Rouse

Rubey
Rucker, Colo,
Russell
Sabath
Saunders
Scully

Setls
Shackleford
Sharp
Sheppard
Sherley
Sherwood
Sims

Sisson

Sern

Smith, J. M. C.
Smith, N. Y,
Smith, Tex.
Stack

Sian'ey
STedman
Steohens, Cal.
Stenhens, Misg,
Stephens, Tex.
Stone

) Sulloway

Sulzer

Sweet

Talbott, Md.
Talcott, N. Y.
Thayer -
Thomas ~
Townsend
Triblble
Turnbull
Tuttle :
Underwood - -
Volstead s
Warburton
Watkins

Webb :
Wedemeyer
Wicklife -
Wilson, N. Y.
Wilson, Pa.
Witherspoon
‘Woods, Iowa
Young, Kans,
Young, Tex.

Is there
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T ’ ANSWERED ¢ PRESENT "—10.
Boehne ... Fornes .. Hamilton, Mich, Stevens, Minn,
Booher French - Hobson ) )
Davis, W. Va. Goeke - Powers
. . NOT YOTI‘\IG——QS
Ames - - - Finley I'itchin Porter
Andrug - Fordney Prince
Ansberry” Foster, 111, Korbly Riordan N
Anthony Foster, Vt.- Lafean Robinson
Barchfeld Fuller Levy Rodenber,
Barnhart Gallagher Lindsay Rucker,
Bartholdt Gillett -~ Loudenslager Simmons
Bates - Glass McCreary Slayden
Bell, Ga. Goldfogle McHenry Slemp
Bradley Gordon McKinley Small
Burnett Guernsey Madden Smith, Saml. W,
Carter Hanna Maher Sparkman
Cary Hardwick Malby Sterling
Cox, Ohio Harrison, N. ¥. Martin, S. Dak. Switzer
rago Haugen Matthews Taylor, Ala.
Craveng Hawley Mitchell Taylor, Colo.
Cullop Hayes Moon, Pa. Thistlewood
Currier Hemv Conn. Moore, Pa. Tilson
Davenport Hizgms Moore, Tex, Underhill
Davidson Hill Morrison Utter
De Forest Hughes, W, Va.  Morse, Wis. Vreeland
Draper Humphleys, Miss. Nelson Whitacre
Driscoll, D. A. James Palmer Wilder
Driscoll, M. E. Johnson, 8. C. Parran Wood, N. J.
Kent Pickett

Fairchild
- So the motion to recommit was rejected.

The Clerk announced the following pairs:

For the session:

Mr. ForNEs with Mr. BRADLEY.

Mr. RiorpAN with My, ANDRUS.

Mr. FINLEY with Mr. CURRIER.

Mr. ApaMmsoN with Mr. SteveENs of Minnesota.

Until further notice:

Mr. DANIEL A, DriscoLL with Mr. DAVISON,

Mr. Grass with Mr. LAFEAN.

Mr. HuarHREYS of Mississippi with Mr. HIGGINs.

Mr. Jounsox of South Carolina with Mr. HATGEN.

Mr. KorBLEY with Mr. MARTIN of South Dakota.

Mr. UNperHILL with Mr. MooN of Pennsylvania.

Mr. WHITACRE with Mr, STERLING.

Mr. GorpoN with Mr. WILDER.

Mr. Rucker of Missouri with Mr. PARRAN.

Mr. ANSBERRY with Mr. PoRTER.

Mr. MAHER with Mr. SAMUEL W. SMITH.

Mr. Cox of Ohio with Mr. Woop of New Jersey.

Mr. MorrisoN with Mr. GILLETT.

Mr. GALLAGHER wilh Mr. FULLER.

Mr. Levy with Mr. Micaaer E. DRISCOLL.

Mr. Davis of West Virginia with Mr. McCREARY.

Mr. Jaars with Mr. Hamiwroy of Michigan.

Mr. loBiNsox with Mr. FORDNEY.

Mr. EstoriNaL with Mr. Hexry of Connecticut.

Mr. McHENRY with Mr. TTaNNA.

Mr. GOLDFOGLE with Mr. SLEMP.

Mr. Booner with Mr., SULLOWAY.

Mr. FFosTER of Illinois with Mr. Kopp.

Mr. Horsox with Mr. Famrcirnien,  (Transferrable.)

Mr. Moore of Texas with Mr. IIaves. (Transferrable.)

Mr. CRaveEN with Mr. LOUDENSLAGER.

Mr. ELLERBE with Mr. DRAPER.

Mr. SLAYDEN wiih Mr. TIisoN.

Mr. BARNHART with Mr. S1daoxNs.

Mr. Tavyror of Alabama with Mr. CARY,

Mr. SPARKMAN with Mr, DARCHFELD.

For two weeks:

Mr. Ctirop with Mr. PicKETT.

Mr. BELL of Georgia with Mr.

From May 13 for two weeks:

Mr. DAVENTORT with Mr. ILODENBERG.

From Monday, AMay 13, for two weeks:

Mr. BURNETT with Mr. THISTLEWOOD.

From May 20 for two weeks:

Mr. I1arpwick with Mr. UTIER.

From May 9 to 24, inclusive:

Mr. GOorxe witl Mr., BARTHOLDT.

From Mayx 16 until May 26G:

Mr. LINpsay with Mr. SwiTzER,

From May 23 until May 24 noon:

Mr., WuIte with Mr. Craco.

For the vote:

Mr. NeLsoN (against recommitment) with Mr.
favor).

Mr. KENT (agzainst recommitment) with Mr. HicL of Connec-
ticut (in favor).

Mr. KitcmiN (against recommitment) with Mr, PRINCE.

Mr. Marey (in favor of recommitment) with Mr. ANTIIONY
(against).

FRENCH.

Mappex (in

Mr. SMALL (against recommitment) with Mr. McKINLEY (m

favor).

Mr. CarTer (against recommitment) with Mr. MOTT (m
favor).

Mr. PALMEB (agamst recommitment) with Mr. DE FOReST
(in favor).

Mr. GOEKE. Mr. Speaker, I voted “no.” I ask permission
to withdraw my vote and to vote “present,” as I am paired
with the gentleman from Missouri [Mr. BarTHOLDT], who did
not vote. ) )

Mr. FORNES. Mr. Speaker, I voted “no.” I am paired with
the gentleman from New York [Mr. BraprLeY], and so I vote

“ present.”

Mr. FRENCH. Mr. Speaker, I voted “no,” but I notiee that
the gentleman from Georgia [Mr. Berr] did not vote at all. I
have a general pair with hlm, and therefore I w1thdraw my vote
and vote “ present.”

Mr. HAMILTON of Michigan. Mr. Speaker, I voted “aye ”‘
on this roll call, but I am paired with the géntleman from Ken-
tucky [Mr. JaMEs], and I desire to withdraw my vote and to
answer ‘ present.”

The result of the vote was announced as above recorded.

The SPEAKER. The question is, Shall House joint resolution
14 pass?

The question being taken, the joint resolutlon was passed

Mr. FLOOD of Virginia. MT=Speiret: Mend the
title. I send the amendment to the Clerk’s desk.

The SPEAKER. The gentleman from Virginia offers an
amendment to the title, which the Clerk will report.

The Clerk read as follows:

Amend the title so that it will read “ Joint resolution to admit the
Territories of New Mexico and Arizena as States into the Union upon
an equal footing with the original States.”

The amendment to the title was agreed to.

On motion of Mr. Froop of Virginia, a motion to reconsider
the vote by which the bill was passed was laid on the table.

SENATE BILLS AND JOINT RESOLUTIONS REFERRED.

TUnder clause 2 of Rule XXIV, Senate bills of the following
titles were taken from the Speaker’s table and referred to their
appropriate committees, as indicated below:

S. J. Res. 18. Joint resolution authorizing fre° or reduced
transportation to members of the Grand Army of the Republic
and others whenever attending regular annual encampments,
reunions, or conventions, and for other purposes; to the Com-
mittee on Interstate and Foreign Commerce,

R.1095. An act to authorize the surveyor of the District of
Columbia to adopt the system of designating land in the Dis-
triet of Columbia in force in the office of the assessor of said
District; to the Committee on the District of Columbia.

S. IOS" An act to receive arrearages of taxes due to the Dis-
trict of Columbia to July 1, 1908, at 6 per cent interest per
annum in lieu of penalties and costs; to the Committee on the
District of Columbia.

S.19. An act authorizing the Secretary of War to convey the
outstanding title of the United States to lots 8 and 4, square 103,
. in {he city of Washington, D. C.; to the Conuuiftee on the Dis-
triet of Columbia.

L0289, An act to amend paragraph 43 of an act making appro-
priations to provide for the expenrses of the government of the
Dixtriet of Columbin for the fiseal year ending Jjune 30, 1903,
and for cther purpeses: to the Committee on Appropriations.

SU10R7. An act to amend an act eutiiled “An act to provide
for the better registration of birtis in the District of Columbia,
and for other purpoeses,” approved March 1, 1907; to the Com-
mittee on the District of Columbia.

£, 80, An act to provide for the extension of Kenvon Street
from Seventeenth Street to Mount I’leasant Street. and for the
extension of Seventeenth Street from Kenyon Street to Irving
Street, in the District of Columbia. and for other purposes; to
the Commiittee on the District of Columbia.

S.1004, An act for the widening of Nixteenth Street NTWW. at
Piner Branch., and for other purposes; to the Committee on
the District of Columbia.

K506, An act to confirm the name of Commodore Darney
Circle for the circle located at the eastern end of Pennsylvania
Avenue S, in the Distriet of Columbia; to the Committee on
1110 District of Columbia.

K21 An act for the relief of Ida A. Chew. owner of lot 112.
squrre 721, Washington, DL C., regard to assessment and
payment of damages on account of changes of grade due to
onstruction of the Union Station. District of Columbiaj to the
Committee on the Distriet of Columbia. .

S.82. An act to amend an act entitled “An act to IW‘“‘",‘R‘
for the extension of Newton Place NW. from New ITampshire
Avenue to Georgia Avenue, and to connect Newton Place in

ywith




